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REGULAR MEETING OF THE
BOARD OF ZONING APPEALS
City Council Chambers
300 Park Avenue
Falls Church, Virginia 22046
Thursday, July 16, 2009

1. CALL TO ORDER: Vice Chair Murphy called the meeting to order at 7:35 p.m.

VICE CHAIR MURPHY: Before we do our roll call, 1°d like to welcome Mr.
Castillo to the BZA. This is his first meeting with us and 1 have to do the
ceremonial presentation of the name plate.

MR. CASTILLO: Thank you very much.

VICE CHAIR MURPHY: You®"re now a member of the Board.

2. ROLL CALL:
Members Present: Mr. Castillo
Mr. Murphy
Mr. Williamson
Members Absent: Mr. Stoodley
Mr. Taylor
Administrative Staff Present: Mr. John Boyle,

Zoning Administrator

VICE CHAIR MURPHY: So we do have three present which is as far as I know a
quorum to hold a meeting. Any actions that we take tonight have to be done on a
unanimous basis because we have to carry the majority of the Board for each vote on
actions, not for minutes and things like that.

Do 1 have a motion to amend the order of the agenda? We do have minutes and
resolutions which I don"t think will take too long but we also have New Business
before us that we do have people waiting on.

MR. CASTILLO: 1711 move that, yes, to go ahead with the New Business.

MR. WILLIAMSON: And 1 second that.

VICE CHAIR MURPHY: We have a motion from Mr. Castillo to move Item 7, New
Business, in place of Item 3, and shift everything else down.

With that, we have Item 7 -- we need to have a vote Ffirst.

All those in favor?

Upon voice vote, the motion passed unanimously.

VICE CHAIR MURPHY: All in favor then.

So we"ll move on to New Business.

7. NEW BUSINESS:

U1471-04 R Application for Special Use Permit by Homestretch, Inc., for
group home "lves House"™ located at 209 East Broad Street, property owner Falls
Church Presbyterian Church (prior Special Use Permit issued in 2004).

VICE CHAIR MURPHY: Before we begin consideration of this item, 1 have some
questions for the Zoning Administrator regarding whether or not this item is
properly before us this evening.

In reviewing the staff package that came in, a number of questions came up.
The first question is whether or not the Resolution that granted the Special Use
permit was defective. The minutes of the meeting are fairly clear as to what the
issue was, what the conditions were, and what the vote was. But under City Code
and State Code, the Board of Zoning Appeals acts by Resolution and the Resolution
does not include the conditions and does not include the vote of the membership.

So I"m somewhat concerned from a process standpoint about the validity of
any Special Use permit that may have been issued. |If we can get past that, | have
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a second question regarding the validity of this before us and our ability to hear
it because the current permit has expired.

And 1°m not sure that we have the authority or the jurisdiction to renew a
permit that doesn®t exist because it expired.

This is all procedural. This has nothing to do with the content of the
application but I would like to get the position of the Zoning Administrator on
those questions.

MR. BOYLE: My sense is that the renewal is appropriate because there is no
limitation for reapplying after an expiration.

My feeling is that there is no limitation or no deadline for reapplying. Is
it one day after the expiration, is it six months? 1"d leave it to the Board"s
discretion whether this is properly filed. Perhaps we need a Rules of Procedure
when things expire.

As for the content of the Resolution, the minutes are clear that the vote
was unanimous. It"s an approved Resolution that®"s been in place for a little over
3 years. And we"ve done some research with the City Charter and it does say the
Resolution needs to show how each member voted. However it also does provide for
the Board to amend its previous decision and in the language for amending its
previous decision, it does not reference your Rules of Procedure.

I think a possible path would be to consider amending the previous
resolution to reflect the vote that occurred that evening, so not revise the
content or the duration but simply refer to the vote taken which is in the minutes
you were provided and put that question out there. It"s an action technically that
the Board could be appealed on but you®"d be moving 1 think in the intent of
correcting the document to reflect what the minutes reflect.

Your second question, 1 think 1°11 wait until we cross that bridge.

VICE CHAIR MURPHY: I guess I have a couple follow on questions then.

In our Rules of Procedure, in order to reopen an issue, someone who voted
affirmatively on the issue has to bring that before the Board. And looking at,
which will flow into my next question, the unapproved draft minutes of the Board of
Zoning Appeals, Mr. Pelletier, Ms. Earman, Mr. Stoodley, and Mr. Stewart are not
present.

MR. BOYLE: Correct.

The question I would raise, do your Rules of Procedure take precedence over
the City Charter? There are sections of the Charter that refer to your Rules of
Procedure. This particular section to amend your previous decision does not refer
to the Rules of Procedure.

I have no preference how you proceed but 1 think it could be proposed that
you have the authority to amend a previous decision of this Board as we see with
courts and quasi-judicial bodies in other examples and place that out there for
consideration: Does this Board have the authority to amend itself?

VICE CHAIR MURPHY: 1 guess | need to think about that for a minute.

But my second follow on question is past practice. Have there been any
recent requests to come in and renew expired Special Use permits and what was the
result of those requests if there were any?

MR. BOYLE: Usually the reapplication is shortly preceding or immediately
after an expiration date. This would be longer than we usually wait. That"s
probably the burden of staff more than the applicant.

There was a long standing policy in my office with my predecessor that
Special Use permits were not brought back to the Board and there®s an
interpretation there as to why that was. The Code does provide for approving
Special Use permits for one year or three years or indefinite. His policy was not
to bring Special Use permits back for renewal to this Board.

So, in some way | think it"s unreasonable to burden the applicant. They
were not notified until recently to come back in. Decision of the Planning
Director, General Manager of Development Services, was to go ahead and have these
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brought back in for renewal so there will be one or two others that have expired
that will be coming back before you. They have not applied yet.

So we have a situation where the applicant®s acting in good faith and the
permit has expired. It"s a, like | said, it"s an open question as to whether it"s
so long a period that it"s no longer worth renewing, should we just have them fill
out a new application.

But 1*d suggest to the Board to consider your authority to, one, amend your
previous decision so it"s the Board acting and not the individuals and consider
that the City Charter gives you that authority without reference to your Rules of
Procedure.

And 1 think then we have to decide whether this is a matter that"s properly
before you or not and how to proceed.

The applicant is getting college credits for civics here. | appreciate your
patience.

VICE CHAIR MURPHY: Justin, if I may, may | see your brand new spanking new
Rules of Procedure?

Thank you. 1 have the 2006 without the change.

MR. BOYLE: 1It"s an interesting question. 1 think if the question comes up,
should these matters even come back, It"s a separate discussion we"ll have to have.
But we have an applicant here tonight that acted in good faith. 1 think it"s
worthy of consideration for renewal. Planning Commission issued an opinion.
Staff"s prepared to suggest that it be reapproved without limitation. We always
have the ability to withdraw a permit if there"s issues. But we do have this
procedural issue which we certainly want to be clear on.

MR. CASTILLO: My concern is whatever we do, we have to do pursuant to our
powers and if we don"t have the power to do this, then 1 don"t think we should
proceed.

I was looking at the Special Use permits portion of the Code and it talks
about, we do appear to have some discretion. We may authorize the issuance of a
Special Use permit. We can stipulate the requirements. Then under Section G,
issuance and expiration, any Special Use permit or variance may be authorized and
issued for a limited or indefinite period of time.

There is the issue of lapse and | don"t know, it seems to me lapse is only
applied if it is never implemented which 1 don"t think happened here.

So it"s an interesting question, as the Zoning Administrator noted.

MR. WILLIAMSON: Well, 1 would first commend the Chair for his thorough
review of the record. Certainly we can always count on that.

I would agree with what the Zoning Administrator has said in that we have a
record, the best record we will have of the vote that took place before us. We
have the motion and, in effect, the resolution as it was described and made clear
in the minutes.

We have an applicant who is here before us tonight operating in good faith.
And 1 think that all these things being the case, that we should -- we should go
ahead and review this renewal.

MR. BOYLE: |IFf I can add, 1 think it"s important also to consider that the
Resolution was available to appeal within 30 days of it being enacted. Does the
lack of the recording of the vote on the Resolution make it faulty to the extent
that it"s not valid? That"s a fair question. |IFf it were to be revised, do you as
a Board have authority to revise the Board that made that decision and is the
revision going to be such a leap that it renders this original Resolution
meaningless?

Would your revision be to change the limitations or conditions of this
Resolution? You know, that would be extreme but to simply reflect what was
obviously the intent of the Board where if someone that evening had said, Oh, we
have to put the vote on there, everyone would have agreed, 1 think.

You know, we have the recording. We can check and make sure that the
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minutes for whatever reason show the draft but 1°m confident that reflects the
intent of the Board for that evening. So 1 leave it to your consideration.

I think it"s something reasonable to consider.

MR. CASTILLO: 1I1"Il just ask a question since I"m new here. Are the
criteria for a new permit, are they any different than they would be for renewal?

MR. BOYLE: No. They"re essentially the same.

MR. CASTILLO: So 1 think that at least provides -- we could consider this
for all practical purposes a new application, couldn®"t we?

VICE CHAIR MURPHY: I think ultimately the cleanest way to handle this is to
consider this as a new application. The problem with that is this has been
advertised as a renewal and it went before the Planning Commission and their
recommendation is it being on a renewal. We haven™t gotten to the second question
yet as to whether or not we have the authority to renew a permit that"s expired and
doesn"t exist.

We have in our Rules of Procedure a revised section for reconsideration and
rehearing. That was revised a couple of years ago based on a reconsideration and
rehearing that was overturned by the Arlington Circuit Court. And essentially the
requirements are any rehearing shall be had or shall not be had except by motion of
a member of the Board who previously voted for the decision which shall not be made
later than the regular meeting of the Board held in the month succeeding the
meeting at which the decision was rendered.

So our Rules of Procedure say this is several years out. And unfortunately
the only member on the Board still on the Board, Chair Stoodley, is not present
tonight. So following our Rules of Procedure, we could in fact come up with three
affirmative votes if we could actually get someone who was here originally to raise
the issue.

IT we did raise the issue, no motion for rehearing shall be entertained
unless new evidence is submitted that could not reasonably have been presented at
the original hearing. 1 don"t think that"s the situation we"re in here either. |1
don®"t think there"s any new evidence. 1 think we had some procedure problems.

The request for rehearing shall be in writing reciting the reason for the
request filed not more than 15 days after the date of the meeting at which the
decision was rendered. That"s if there®"s a request from the applicant for a
rehearing.

IT a rehearing is granted, the case shall be put on the agenda for a
rehearing at the next regularly scheduled meeting, which at this point would be in
September because we don"t have a regularly scheduled meeting in the month of
August.

I1"m not comfortable going against our rules of procedure on this one and
would tend to not go in that direction simply because the Rules of Procedure are in
here for a reason, to make sure that what we do is consistent and transparent over
time.

I"m not -- 1 know we can probably on motion of the chair suspend the rules,
and 1 was trying to find the section in our Rules of Procedure that allow that and
it"s not in there any more.

MR. BOYLE: 1 believe it"s in Robert®"s Rules.

VICE CHAIR MURPHY: Robert"s Rules of Order. 1°"m willing to accept that as
a legitimate reason to suspend the Rules of Procedure. And 1 reserve the right to
do so but 1 would like to get into the -- the second issue before I mangle our
Rules of Procedure, should 1 chose to do so.

And that"s the issue of whether or not this Board has the authority to renew
a permit which has ceased to exist. It expired. I1"m not sure, and staff can
probably fill us in on this, it appeared from the staff report that was provided in
our package, that it was granted for one year contingent on inspection by the
Zoning Administrator and then it could be extended for two additional years after
that. It was unclear whether it was ever extended for the two years
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administratively. That"s not included in the record right now. But in any case,
it"s been some time since this has expired.

MR. BOYLE: |IFf I can as an aside, explain what"s just been presented to the
Board.

After receiving Mr. Murphy®s questions this evening, we did some research
and you have in front of you a copy of the Charter Section with the highlighted
portions. It"s section -- for the record, Section
17.20 and it deals with the form and scope of decisions for the Board of Zoning
Appeals from the City Charter.

And we note that this is where it describes that the Board shall act by
formal Resolution which shall set forth the reasons for its decision and the vote
of each member or participant therein. That"s where the vote is necessary to be
shown on the Resolution itself.

Continuing, the Board may upon affirmative vote of three members reconsider
any position made and upon such reconsideration render a decision by formal
resolution.

That*s where | would point out that it does not reference, you know,
something to the effect as controlled by the Board®s Rules of Procedure.

So the question is does the City Charter take precedence over your Rules of
Procedure? There are other sections of the City Charter that mention Rules of
Procedure and I think it"s significant that this one does not.

The next section on your reference we gave you is from the Code itself,
Section 38-9, meetings, quorums minutes, voting and rules. It"s noteworthy that
the Board shall keep minutes of its proceeding including a full record of its
findings and showing the vote of each member upon every question. That was done.

So | would suggest that we have evidence that indicates what the intent of
the Board was on that evening and that you have the authority to revise that ruling
to reflect -- to revise that Resolution to reflect the votes that took place.

Lastly, 1 think if all acts of the Zoning Administrator constitute decisions
that are appealable and decisions that reflect an interpretation of the Code, when
this application was advertised, a decision was made that this is a renewal. 1°d
suggest that that"s a decision that can be appealed. 1°ve determined that it"s a
renewal and we can discuss why | feel it"s a renewal as opposed to a dead issue
that"s expired but it"s been brought to the Board as a renewal.

So | guess the Board can consider appealing the decision of the Zoning

Administrator, which probably is one appeal we haven"t had yet but -- and 1 say
that only half lightheartedly.
The -- there is considerable language about what my obligations are in

preparing a matter to come before the Board. 1 have to determine whether the
application is complete and properly filed and the act of advertising it, I have
always taken as a statement that it is complete and properly filed. [1"ve used that
to not send items to the Board which has been a separate and interesting
conversation. Applications which I deemed were not properly filed have been
withheld. So the act of advertising this and sending it to the Planning Commission
whose findings you have, | would take as a position that this is a complete
application and it"s a renewal.

Perhaps we need an additional Rule of Procedure to define when an expired
item can come before the Board. It"s a very fine point that"s probably not
reasonable to assume a code or a charter would cover but that®"s why we have rules
and that"s why we have Zoning Administrators to interpret things.

Now your second point.

VICE CHAIR MURPHY: The second point was the --

MR. BOYLE: Has it expired?

VICE CHAIR MURPHY: Yes, and is there something in fact to renew once the
permit has expired.

MR. BOYLE: 1I1"11 say I did give some thought to is it expired, is it an item
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that has no standing. And I thought it was important to phrase it as a renewal.
So those that are going to be reviewing it and the public that see it know that
this is something that"s already been in place. This is not a new item or a new
activity that we"re bringing into the City, but this is something that has been in
place. 1t went through previous public hearings. There is a record available to
review, and it strikes the reader and the public very differently if it says
renewal or simply says this is an application to do this.

By putting renewal in the description, it was an attempt to make it clear
that this is something that"s already been up and running and in place and anybody
that had any issue with it would have long ago come forward and objected to it.

That"s part of my reasoning behind advertising it as a renewal. The
applicant had no say in how it was going to be phrased. But that"s a key point.
There is a difference between a new item and an item that has already been in
place.

MR. WILLIAMSON: I would say that calling -- whether it"s a new application
or a renewal, I would think that the decision making In reviewing such an
application would be very similar in that you"re taking into consideration a lot of
the same -- well, a lot of the same considerations in either a renewal or a new
application.

The second thing | would say is that as you pointed out, we have records of
the Planning Commission before us who has reviewed this and has recommended it to
the Board of Zoning Appeals. We have a long standing and publicly available set of
records that could be reviewed, and lastly we have an entity that"s been in
continuous operation for some time.

And at least in the record I"m not aware of any issues that have been
brought forth. So I think for all of those reasons, hearing the original concerns
that were raised in review of the records, you know, it"s my view that we should
proceed.

VICE CHAIR MURPHY: Mr. Castillo.

MR. CASTILLO: Well, my -- as I look at it based on what we have before us,
if it had not been validly approved in 2004, we could devise a method to consider
this as a new application. Assuming it had been validly approved in 2004, we still
run into the problem of what happens given the fact that it expired, even with all
the extensions 1 believe two years ago. And that then presents the issue of how do
you characterize a renewal that by its very terms no longer has any force.

I don"t think you can characterize it as a renewal in light of that without
more to explain under what powers exist to basically bring it current. That"s the
concern that I face.

I don"t have any doubt that we can accomplish the goal of continuing the
operation of lve"s House but | am concerned that we not do it haphazardly. | would
rather make one right turn than three left turns, I guess. We"ll end up iIn the
same direction but it does seem that we may be elevating form over substance a bit
but 1 think it"s important substance and I do think we need to treat seriously the
fact that this permit did expire and 1 think we need to tread carefully before we
act in haste.

MR. BOYLE: And it does protect also the applicant so that you"re operating
with a document that would withstand review.

MR. CASTILLO: And I guess the only other thing 1°d add is if we"ve gone two
years, what"s a month or two more to do it correctly? That would be my thought.

VICE CHAIR MURPHY: So I guess | placed on the table a number of questions
about the authority of this Board to hear this item before us. It has not been
opened yet. | have read it but before opening it wanted to raise these questions.

We"ve had some discussion. We"ve had some more discussion on a number of
issues ranging from the validity of the initial Resolution and were we to severely
relax our Rules of Procedure, it"s possible that in fact we could resurrect that.
However it needs to then be at least held over for the next month. Without having
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a meeting in the month of August, unless we completely extend our Rules of
Procedure and it was the hearing on the same night that caused the notice problems
last time.

Then 1 have the second issue as to whether or not there"s even a permit
there because of the expiration. |If there was ever a valid permit, because the
expiration, there doesn"t appear to be any more so it can"t be renewed.

I would however ask for a motion from the Board on what to do in this case.
I guess the first thing we need to resolve by formal vote is whether or not the
Board has the authority to hear this issue based on the materials that were placed
before us this evening and the discussion that we just had.

MR. CASTILLO: Let me just ask a clarifying question. |If then we were to be
considering this as a new application, the notice would be -- there would have to
be a new notice, correct?

VICE CHAIR MURPHY: That would probably be a question for legal counsel.
It"s going to come down to whether or not we think that a renewal and a new permit
are substantively different.

We have had discussions that it"s basically the same process and it"s
basically the same procedure to hear a renewal and to hear a new -- a new
application for a Special Use permit. 1 think the Zoning Administrator did opine
that they"re not that different and that in his judgment and his determination that
this i1s in fact a renewal.

However 1 also believe it"s the authority of this Board to decide what is
appropriately before the Board. So I don"t know if that clarified your question
but in short, a new application would require notice to property owners, mailing as
required by state code, and a recommendation from the Planning Commission.

MR. WILLIAMSON: If I understand this correctly though, this Board could act
tonight in viewing this as a new application. We cannot?

VICE CHAIR MURPHY: My opinion would be no. Because in fact we have not
advertised a new application, we have not gotten a recommendation from the Planning
Commission on a new application. |If it was that simple, we"d be in very good
shape. [1"m concerned that it"s not that simple.

MR. WILLIAMSON: Are you inclined to agree with the Zoning Administrator
that the process including the decision making process that takes place in either a
renewal or a new application are similar and thus the Board could act -- would be
acting in a very similar manner in either case?

VICE CHAIR MURPHY: I"m in agreement that the Board would be acting in a
very similar manner to the best of my knowledge and the Zoning Administrator can
correct me if he"d like, there really is no difference in the application
requirements. [1"m not sure about the fees. But essentially the same information
is going to be required on application for a renewal as application for a new
permit.

Is that correct in your understanding, Mr. Boyle?

MR. BOYLE: Yes, it"s essentially a rehearing of the previous -- in fact,
some of this information is from the original record. The burden is certainly the
same. When you meet to decide Special Use permits, you"re considering is there a
negative impact on other uses that abut and if so, do those need to be mitigated
with conditions. Those are all reconsidered on renewal.

MR. WILLIAMSON: So if I were to boil down the issues, so to speak, one is
the consideration as a new application or renewal, 1 think that"s the first one. |1
think the second one is the review of the past resolution that does not include a
recording of the vote.

Is there another issue that would extend beyond that or are those
essentially the two issues that we would be faced with?

VICE CHAIR MURPHY: That"s basically the two issues. Is there a permit in
existence for renewal? Because a renewal was advertised, and can we renew a permit
that doesn"t exist, either because of faulty resolutions that therefore never
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authorized the Special Exception or the Special Use permit, or because it has
expired and therefore it no longer exists to be renewed.

MR. WILLIAMSON: And the City Charter, if I understood it correctly, would
authorize this Board to amend a past resolution. [If I understood that, but there
was a component of the Rules of Procedure that there was a concern with.

MR. BOYLE: It sets additional conditions. The Rules of Procedure are a
higher test.

MR. WILLIAMSON: So the steps would be, as you pointed out, suspension of
the Rules of Procedure as well as amendment of the prior Resolution. That would be
sort of a series of steps and then a decision by this Board to view an existing or
a new application in substantively the same manner.

VICE CHAIR MURPHY: Yes, in essence. 1 think the first thing the Board
would have to do is in fact successfully move a suspension of the Rules of
Procedure in order to reconsider this item. Beyond our Rules of Procedure, dates
of the next meeting, beyond the issue of new evidence, beyond the issue of if a
hearing is granted the case shall be put on the agenda for rehearing at the next
regularly scheduled meeting. There®s a lot of issues that we"d have to consider.

The one that I1"m least comfortable with, frankly, is voting to modify an
action of the Board that | was not present for that 1 took no part in, that frankly
none of us at the dais tonight was present for or took part in. And we need three.

MR. CASTILLO: I would interject it expired two years ago any way. My
concern is what happened in 2004 is surmountable. But where I run into difficulty,
it may not be surmountable tonight but it"s surmountable.

The more vexing issue to me is what do you do with something that under the
best of circumstances has lapsed two years ago? It may just be as simple as
recharacterizing this as a new application and issuing the notices.

MR. BOYLE: We could. That"s an option. We could readvertise, take an
application for a new permit there. The date is the same. You simply pose it to
the Board as a new item and then the old Resolution goes away. Your Rules of
Procedure are followed. That is an option you can take.

VICE CHAIR MURPHY: 1 certainly think 1 would be most comfortable following
proper procedure on this. From our Rules of Procedure from -- I1"m not a lawyer so
I don"t know whether it"s particularly what the issues are. But I"m hung up on
whether or not we can ever renew something that®s expired. 1°m not sure.

And 1"m also somewhat concerned because 1 think you mentioned earlier a
number of these will be coming before us. It"s unfortunate for this applicant that
this may be the case that straightens out what the procedure is going to be for
bringing expired Special Use permits back before the Board. And I think probably
the cleanest way to do it is to bring them in as new Special Use permits.

Certainly all of the information relating to the expired Special Use permit
can be brought into evidence to show that, in fact, it was at one time authorized
as —- that i1t was legal at some point and it had been considered by the Board at
some point.

But 1 am increasingly uncomfortable with the fact that I don"t have before
me approved minutes. 1 have draft unapproved minutes. 1"d be voting on an
unapproved document to change the official actions of the Board of Zoning Appeals
on a new official document, one I wasn"t present and I"m not sure I"m very
comfortable with draft unapproved minutes being the basis for overturning something
I wasn™t at.

Again, other comments from the Board?

MR. WILLIAMSON: Do we know if Chair Stoodley is going to be at our next
meeting?

MR. BOYLE: He had intended to be here tonight so I assume he will.

I would suggest allowing a reapplication but for the September meeting.

Send it back to the Planning Commission and direct that it go back to the Planning
Commission and we"ll gauge the applicant™s process to the extent we can and put it
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on the agenda for September. The other applications that are out there are being
processed as new applications.

MR. CASTILLO: Well, 1 would move that we pursue that course.

VICE CHAIR MURPHY: 1Is there a second?

MR. WILLIAMSON: Before 1| decide on that, what will happen in the meantime
to this application, to the status of this application?

MR. BOYLE: 1 think we have to phrase it as you®"d have to decide that it"s
not properly in front of you and let"s come back with a new application. Staff is
not going to require the applicant to do anything different than they®ve been
doing. We"ll just -- if the Board directs, we"ll bring this back as a fresh
application and this one will be withdrawn.

MR. WILLIAMSON: My concern is making sure there is no -- 1 think you“re
saying this -- undue burden on the applicant. |If this Board were to consider this
at the September meeting, that there will be no, frankly, impact, action taken at
this point while we complete our process.

MR. BOYLE: Staff would reconstruct the paperwork to reflect a new
application, advertise it to reflect that, and put it back in front of the Planning
Commission to come to you.

The September meeting would be the 17th. The Planning Commission, | believe
is meeting in August. But they"ll definitely meet before the 17th in September so
you"d be looking at the September 17th meeting.

They should meet in September and if this is on their agenda, they will meet in
September.

MR. WILLIAMSON: 1 would second the motion that was put forth by Mr.
Castillo.

VICE CHAIR MURPHY: Discussion.

MR. CASTILLO: My only thought in terms of discussion is | think this course
is the best way to avoid dredging up what happened four years ago. It sets up a
clean, new process which I think is in the best interest of everyone.

MR. WILLIAMSON: I certainly agree in particular with the comment earlier
about not revisiting a past decision when one of the members of the Board is not
present. 1 think that"s a prudent course of action.

VICE CHAIR MURPHY: 1°d like to offer a substitute motion for consideration
by the motioner and the seconder.

Because of defects in the original BZA resolution granting U1471-04 and
because the permit expired and is therefore not properly before this Board, and the
Board feels the most appropriate process is to resubmit an application for a new
Special Use permit, therefore the Board of Zoning Appeals of the City of Falls
Church rejects hearing this application this evening.

Is that an appropriate substitute motion?

MR. CASTILLO: I didn"t know we got paid by the word here, but 1 think 1
would -- 1 think that would be appropriate, yes. 1 would second that.

VICE CHAIR MURPHY: We try to state the reasons for our actions in the
motions for the record and that would form the basis for the resolution that will
be officially —-

MR. CASTILLO: That would be prudent.

VICE CHAIR MURPHY: Any further discussion?

So the motion is to not hear the Special Use Permit Renewal U 1471-04.

May 1 have a vote please or roll call vote?

RECORDING SECRETARY: Mr. Murphy.

VICE CHAIR MURPHY: Yes.

RECORDING SECRETARY: Mr. Castillo.

MR. CASTILLO: Yes.

RECORDING SECRETARY: Mr. Williamson.

MR. WILLIAMSON: Yes.

VICE CHAIR MURPHY: 1°d like to thank the applicant for showing up tonight.
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I apologize for the long discussion and the procedural issues but the Board does
feel that it"s important that we follow the proper procedures and make sure that we
have our Is dotted and our Ts crossed.

We look forward to receiving a new application for this Special Use permit
for as quickly as the process will allow.

3. MINUTES AND RESOLUTIONS:

VICE CHAIR MURPHY: Now we"ll move back onto minutes and resolutions. We
have a couple of items before us. We have the minutes from our March 12th meeting
and we have a resolution from that meeting as well.

On the minutes, are there any comments on page one?

Page 2. Page 3. Page 4.

And page 5.

MR. CASTILLO: Not having been present, | don"t have anything to say here.

MR. WILLIAMSON: On page 5, 1 think it"s line 221, Mr. Williamson is saying
“"That 1 think with Ray we did both." 1 don"t think that was me who would know
that. 1 think it would have been another member of the board.

VICE CHAIR MURPHY: I believe it was Mr. Murphy, not Mr. Williamson on line
221. Because 1 did follow up with "Susan organized it."

Okay. So line 221 should be changed from Mr. Williamson to Mr. Murphy.

Are there any other comments on page 57

MR. WILLIAMSON: No.

VICE CHAIR MURPHY: Do I have a motion?

MR. CASTILLO: Move to approve the minutes.

VICE CHAIR MURPHY: Second?

MR. WILLIAMSON: Second.

VICE CHAIR MURPHY: All in favor?

Upon voice vote, the motion passed unanimously.

VICE CHAIR MURPHY: Opposed, none.

Okay. So the minutes of the March 12, 2009, meeting of the Board of Zoning
Appeals are approved as amended on line 221.

The second item we have before us is a Resolution from the March 12, 2009,
meeting.

Any comments or changes to this Resolution, which I note from the minutes
includes the proper conditions and the vote of each member present.

MR. WILLIAMSON: No. I think this looks good.

VICE CHAIR MURPHY: I have one suggested change. In the Ffirst "Whereas
clause™ since we don"t have line numbers on this, in the description of the
application, U1466 renewal, the property address should say "On premises known as
1000 South Washington Street, lot 502, Section 5 of Greenway Downs of the City of
Falls Church,™ and continued on there.

So the change should be delete 12" "Section 16", and replace it with
"Section 5 of Greenway Downs."

Are there any other changes?

(No response.)

Do 1 have a motion?

MR. WILLIAMSON: Motion to approve the Resolution as drafted and amended
from March 12, 2009, for application U1466.

MR. CASTILLO: Second.

VICE CHAIR MURPHY: All those in favor?

Upon voice vote, the motion passed unanimously.

VICE CHAIR MURPHY: Okay. The resolution from the March 12, 2009, meeting
of the Board of Zoning Appeals related to application U1466 is approved as amended.

4. OTHER BUSINESS: None.
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5. OLD BUSINESS: None.

6. PETITIONS: None.
8. ADJOURNMENT:

VICE CHAIR MURPHY: Do I have a motion for adjournment?
MR. CASTILLO: Move to adjourn.
VICE CHAIR MURPHY: All those in favor?
(A chorus of "ayes.™)
VICE CHAIR MURPHY: The meeting is adjourned at 8:30 p.m.

Respectfully Submitted, Noted and Approved:

Ann Hieber
Recording Secretary

The City of Falls Church is committed to the letter and spirit of the Americans
with Disabilities Act. This document will be made available in an alternate format
upon request. Call 703.248.5040, (TTY711).
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