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REGULAR MEETING OF THE BOARD OF ZONING APPEALS 
          City Council Chambers  

300 Park Avenue  
  Falls Church, Virginia  22046  
   Thursday, September 17, 2009  

  
   
1. CALL TO ORDER:  Chair Stoodley called the meeting to order at 7:34 p.m.  8 

9   
2. ROLL CALL:   10 
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       Members Present:      Mr. Castillo (arrived 7:34 p.m.)                                
                             Mr. Stoodley            
                             Mr. Taylor  
                             Mr. Williamson            
  
       Members Absent:       Mr. Murphy  
                              
  
3.  MINUTES AND RESOLUTIONS:   19 

20 
21 
22 

    July 16, 2009 Draft Meeting Minutes        
       (Withdrawn)  
  
4. OTHER BUSINESS:   23 
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       CHAIR STOODLEY:  We have other business?   
       MR. BOYLE:  No, sir, but I'd like Mr. Taylor's suggestion for discussing the 
parking ratio, if the Board would like to make a motion to forward to Council on 
that.  
       We have tremendous staff time devoted to studying the parking issue but it's 
still working within the constraints of ratios and not the MUR application.  It 
would be helpful if in studying --  
       CHAIR STOODLEY:  You need to tell me.  I haven't been here.  
       MR. BOYLE:  In studying the materials for this matter, parking and how to 
resolve parking issues were clearly a critical feature of this Code rewrite.  And 
the item that was under appeal, there is great discussion about how to accommodate 
them and any other uses that might go into a shopping center situation or what have 
you.  
       Mr. Taylor has worked out a possible solution using a MUR, Mixed Use 
Redevelopment, table and applying it where it currently isn't allowed but showed 
the potential for how that might be a solution.  And I think it would be helpful if 
this Board spoke to how we might relax our parking in taking Mr. Taylor's 
suggestion.  
       Currently the MUR tables that you see apply to, say, a mixed use high-rise.  
We have residential and retail and restaurant.  They share their parking and they 
do a computation about when the uses are most likely to be heavily used and when 
the parking demand can be relaxed and tightened.  
       That current methodology isn't available for the average shopping center 
that's in place and it's mixed use because there is a mix of uses there but it 
doesn't meet the eligibility for the MUR table which has to be Mixed Use-
Residential submitted as an application to the City that way.  
       So, it would be helpful if in studying this, in struggling with the issues 
Cafe Nessma had, if the Board could come to a suggestion and make a recommendation 
to Council on that, that would be helpful for staff and we could present that for 
you.  
       CHAIR STOODLEY:  Mr. Taylor, would you like to expound on that at all.   
       MR. TAYLOR:  Just to summarize.  I think to summarize it, it would be 
worthwhile I think to apply the MUR calculation to any mixed use in the City, not 
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just designated mixed use redevelopment.  And I think that would help make better 
decisions, parking calculation decisions going forward for our strip malls.  
       CHAIR STOODLEY:  Would you like to put it in form of a motion for Council?   
       MR. WILLIAMSON:  Can I ask a question first?   
       CHAIR STOODLEY:  Sure.  
       MR. WILLIAMSON:  Why isn't it applied today?   
       MR. BOYLE:  The definition of what developments are eligible for the MUR 
does not apply to standard retail in a shopping center.  It has to be a Mixed Use 
Redevelopment application with a shared site plan.  And Cafe Nessma is reaching its 
solution by doing an off site locating of its parking within a 500 foot travel from 
their location, which satisfies the Code but in reality it's probably not going to 
function very well.  
       The Mixed Use Table, if that development were done under the MUR 
application, they could blend their parking in a more studied way than what we see 
and they don't meet the definition of a MUR application to have that parking ratio 
applied to them.  So shopping centers go with a straight to 1 to 250 parking, 
regardless of what's in there and it's not realistic.  
       CHAIR STOODLEY:  For example, if you look at where the Starbucks is at on 
Falls -- I forget the name of the shopping center, but that's a case.  It's hard to 
park.   
       MR. BOYLE:  So is Eden Center.  So is the West Falls Plaza where the UPS and 
Z Pizza and Cafe Nessma are.  If it's a shopping center, the ratio is 1 to 250 
based on square footage.  It doesn't matter what the uses are.  It's not realistic, 
so it would be great if this Board could come up with some suggestions and we'll 
pass it on.  
       MR. TAYLOR:  The thing that happened was that the ratios were put in place 
decades ago and then in the relatively near past, the Mixed Use Redevelopment, more 
thoughtful calculations were put in place but they applied only to that Mixed Use 
Redevelopment, sort of  as a test.  But they've worked very well everywhere.  
       CHAIR STOODLEY:  Tell us about Arlington.  
       MR. TAYLOR:  Well, Arlington applies the MUR just as we do.  They are 
expanding the use of it and I would like to make a motion that we simply -- that we 
recommend the City Council simply allow the parking calculations under the MUR to 
apply to any mixed use development, whether it's being built today as a 
redevelopment or it was built 30 years ago.   
       CHAIR STOODLEY:  Do I have a second?   
       MR. WILLIAMSON:  I want to continue to understand some of this.  
       CHAIR STOODLEY:  Okay.  
       MR. WILLIAMSON:  So would an impact of that then be more -- those are two 
helpful examples.  So would the impact be more parking garages?   
       MR. TAYLOR:  No.  It's simply the calculation.  I've got a little piece of 
paper for you here.  The way that the MUR works is that there are calculations 
based on both the type of occupant and the time of day.  So restaurants that use 
most of their parking in the evening are weighted towards the evening with a lower 
ratio.  That's 1 to 100 instead of 1 to 250.  Restaurants actually require more 
parking but it's weighted towards the evening where most of the parking actually 
occurs.  
       For office, during the weekday it's when you have most of your parking.  For 
retail, it's on the weekend when you have most of your parking.  so all these 
calculations are taken in account.  For the MUR calculations, all you do is plug in 
the square footage for the various type of tenants and you get a parking 
requirement that actually fits the need rather than just --  
       MR. WILLIAMSON:  So in some instances there might be more, and some other 
instances, it might be less.  
       MR. TAYLOR:  Absolutely.  
       MR. WILLIAMSON:  It fits the profile.  
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       MR. TAYLOR:  If you had too many restaurants in a shopping mall, you run out 
of space.  If you have too many of anything in a strip mall, you're going to run 
out of space at some time.  So it helps you to strike a balance and come up with a 
real calculation for requirement rather than something that may or may not be 
accurate.  And you can look around, we have some parking lots, they're always more 
than half empty and some of them, you can't find a parking space.  
       CHAIR STOODLEY:  Mr. Boyle pointed out Right Aid as a good example, has how 
many parking spots, hundreds and --  
       MR. WILLIAMSON:  Those two developments side by side are pretty good 
examples.  
       MR. BOYLE:  Yeah.  
       MR. WILLIAMSON:  Before and after.  
       CHAIR STOODLEY:  I think the issue is that it considers two variables:  Type 
of business and the use of that parking for that business as a function of time.  
That's where it's different.  Just putting down a flat requirement for 24 hours a 
day, so many spaces depending on use, doesn't give you the whole picture.   
       MR. WILLIAMSON:  Right.  Okay.  I understand.  
       CHAIR STOODLEY:  So we have a motion.  Do I have a second?   
       MR. CASTILLO:  Could I ask one more question?   
       CHAIR STOODLEY:  Certainly.  Of course.  Ask all the questions you want.  
       MR. CASTILLO:  So the idea here is -- I'm trying to make the leap from going 
from the existing regime to the MUR regime and understanding whether and how we 
have to do that and what additional steps might be entailed in that.  
       So is this simply saying we'll draft the MUR requirements onto this 
particular application and dispense with it or --  
       MR. TAYLOR:  No, this has absolutely nothing to do with any action in front 
of us.  
       CHAIR STOODLEY:  In other words, the applicant had applied for relief from 
the parking issue and has found his own solution and it has been withdrawn.  That 
is not an issue tonight.  This is just a general thing that Mr. Taylor did, sensing 
the problem.  
       MR. TAYLOR:  We were discussing it beforehand.  My concern is that our next 
tenant, for instance, in that same strip small there's an empty storefront so our 
next tenant would not be able to move in.  
       MR. CASTILLO:  It does raise some interesting issues there.  
       MR. TAYLOR:  But I think it's reasonable to restrict the parking but maybe 
apply something, the MUR would actually fit the requirement more and not be just, 
you know, it's a rule.  We realize there's parking available.  It's a rule.  Too 
bad.  
       It's worked very well in all the cities that I know that are using it, and 
it works here for the MUR properties.  So why not just take a leap and say we have 
the MUR code and the City Code.  We have the parking calculations and the City 
Code.  We have a paragraph in there that says or sentence in there that says that 
the MUR calculations are just for designated MUR.  Why not just take that sentence 
out?  Or put another sentence in that says it can be for that and mixed use or 
chain them all together.  
       CHAIR STOODLEY:  I just want to raise one issue and Mr. Taylor and I have 
talked about this earlier.  And that issue, of course, is that when you do that and 
it's not sufficient, then you drive the parking into residential areas and that 
could be a concern.  And you know how difficult it is, if you're going down East 
Columbia and you don't get anywhere near the East Falls Church Metro.  You've got 
to have a parking permit.  All those people have parking permits so that's my 
concern.   
       MR. TAYLOR:  Which would probably happen city-wide if we were to say there 
is no parking requirement.  I think you're going to have -- we have that 
artificially now.  Some lots are over capacity and some lots are under capacity 
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because we're using the same number, 1 to 250, for all the different mixed use 
development.  I think you would have less spill over.  
       CHAIR STOODLEY:  Any further questions?   
       MR. CASTILLO:  I'm playing a bit of catch up here.  
       CHAIR STOODLEY:  That's okay.  
       MR. CASTILLO:  And some of my -- I don't want to say reluctance but I'm 
still trying to think through, whether and to what extent mixed use really becomes 
an --  
       CHAIR STOODLEY:  My suggestion would be to defer the motion to next meeting.  
       MR. CASTILLO:  I would agree.   
       CHAIR STOODLEY:  And that way we can think about it and brief Mr. Murphy who 
is not here today and then we can consider it at the next meeting.  
       What I need is a motion to table the motion.  
       MR. CASTILLO:  I would move to table it.  
       CHAIR STOODLEY:  Second?   
       MR. WILLIAMSON:  I second that.  
       CHAIR STOODLEY:  All in favor?  
       (Upon voice vote, the motion to table the motion passed unanimously.)  
       CHAIR STOODLEY:  So we're tabling the motion to make the MUR applicable 
throughout the spectrum of businesses until the next meeting.  
       MR. BOYLE:  Mr. Chair, if I would make a suggestion, we may have people here 
for the other items that we've received notice on.  If we can poll the group here 
and see if anyone is waiting for those items, the items that have been withdrawn.  
       CHAIR STOODLEY:  I'm sorry.  
       MR. BOYLE:  Any members of the public.  
       CHAIR STOODLEY:  U1488-08, application for Special Use Permit for a Bank 
Drive-through Facility for BB&T, has been delayed until the next meeting.  
       MR. TAYLOR:  Next month.   
       SPEAKER:  I've got a piece of -- this doesn't tell me where the proposed 
drive through is.  Does anybody have that?   
       MR. BOYLE:  If you want, I'll give you -- why don't you contact me tomorrow.  
Or actually I'll be out until Monday.   
       SPEAKER:  Okay.  Because this is my property here and I'm right in it.  
       MR. BOYLE:  Give us a call on Monday and we'll get you that information.  
       CHAIR STOODLEY:  The reason that BB&T, as I understand from Mr. Boyle, the 
reason it withdrew or delayed their application was because they had to redo some 
plans for the Planning Commission.   
       SPEAKER:  I see.  
       CHAIR STOODLEY:  So we don't know really what the plans are but Mr. Boyle 
will inform you.  
       SPEAKER:  Okay.  Great.  Thanks.  I'm just curious.   
       MR. BOYLE:  Here.  This will help in the meantime.  Here's a better map.  
Okay.  And then contact my office on Monday and we will clarify that for you.  
       SPEAKER:  Thank you very much.  
       CHAIR STOODLEY:  Sorry to keep you waiting.   
       SPEAKER:  I'm here in town.  
       CHAIR STOODLEY:  And also the Appeal of Zoning Administrator's decision for 
Cafe Nessma has been withdrawn.  So there's really only one new business and that's 
the application for the variance for the deck.  
  
5.  OLD BUSINESS:  None.   219 

220   
6.  PETITIONS:  None.  221 

222   
223 
224 

7.  NEW BUSINESS:  
V1493-09, an application for a Variance to Chapter 38-28, (b)(5)(a), of the City 
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Code to allow a deck to project 11 feet into a rear yard setback instead of 6 feet 
on the premises known as 315 North Maple Street, Lot 23, Colonial Garden 
Townhouses, RPC 51-108-041 of the Falls Church Real Property Identification Map 
zoned R-TH (Residential-Townhouse) by Sophie Gerber and Frank  
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Villamer.   
  
       CHAIR STOODLEY:  And before you come forward because you'll be sworn in, we 
have anybody else going to speak on this issue?  
       Applicants are here.  
       How about in the back?  Are you going to speak?  
       SPEAKER:  No, thank you.  
                   (Witnesses sworn.)  
       CHAIR STOODLEY:  Mr. Boyle.  
       MR. BOYLE:  Mr. Chair, the applicant is before the Board to discuss a 
variance to allow a deck on a planned housing development, townhouse development, 
that would project 11 feet into the rear yard setback.  The Code currently 
restricts deck projections into rear yards to only 6 feet and I think I'm available 
for questions on the particulars and what have you.  But I'll defer to the 
Applicant's presentation.  
       They've been before the Architectural Advisory Board for comments to the 
Planning Commission.  They've appeared before the Planning Commission on this 
matter for purposes of Planning Commission making a recommendation to this Board, 
and depending on what you do tonight they'll be back to the Planning Commission for 
a site plan revision.  
       CHAIR STOODLEY:  What was the Planning Commission's decision?   
       MR. BOYLE:  For that we have Elizabeth Perry from the Planning Office here 
to speak to the staff report that went to the Planning Commission and has been made 
available to the BZA and to answer any questions that you might have.  
       CHAIR STOODLEY:  I think I'll let you speak, present the case first and get 
your report.   
       MS. GERBER:  Okay.  Can I stand?  
       CHAIR STOODLEY:  Sure.   
       MS. GERBER:  I just want to give you a little bit of history.  We asked in 
June of 2008, what we could do.  We were told we could do 20 percent of the back 
yard.  We could do 11 feet.  So we kind of sat on it.  
       CHAIR STOODLEY:  Who told you that?  
       MS. GERBER:  Who told us that?  We have a letter from the City of Falls 
Church.  I have the name of the person that we were told we could do, you know, 11 
feet deck.  So we sat on it for a year and gathered the money.  
       CHAIR STOODLEY:  When did you purchase the property?  
       MS. GERBER:  5 years ago.  
       CHAIR STOODLEY:  2003.   
       MS. GERBER:  Yes.  
       CHAIR STOODLEY:  2004.   
       MS. GERBER:  Yes.  
       CHAIR STOODLEY:  Time passes.   
       MS. GERBER:  5 years ago.  So we got the rules.  We didn't do anything and 
then this June we said, okay, let's build a deck.  So we did the plat and we did 11 
feet and, you know, the changes, and then we submitted it and then we were told you 
can do no deck.  Zero.  
       CHAIR STOODLEY:  Zero?  
       MS. GERBER:  Zero.  Okay.  And this is -- I'm just telling the history.  At 
the end it's kind of funny.  
       CHAIR STOODLEY:  Who told you zero?   
       MS. GERBER:  Suzanne Cotellessa.  So they said you can do no deck, so you 
have to do a variance and that's really why we're here, for a variance to the BZA.  
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       We worked hard.  We took pictures.  We wrote a letter of the hardship and 
all this.  And then a few weeks before the variance we were told, oh, no, you can 
do 6 feet.  I was like, okay.  
       Well, and then there was the last two weeks ago and then you did some 
research and then we found a 1965 variance and now thanks to, you know, we were 
told you could do 8 feet deck.  Okay.  
       Which is, had we known this at the beginning we would have kind of changed 
the things.  So one -- the first thing I'd like to get here is can you please 
confirm.  I mean, we were told we can do 8 feet.  I mean, this is the fourth 
announcement and I'd like to at least get the confirmation that we can do 8 feet 
and that's the thing.  
       We requested 11 feet.  All the townhouses in front of us have decks.  The 
one we're facing has a 12 foot deck and a similar size back yard.  So, you know, it 
would be nice to have, you know, 11 or 10 or just a little more than 8 but that's 
why I'm here.  
       MR. WILLIAMSON:  Okay.  And you said you were told you could have 8 feet?  
       MS. GERBER:  Right, right, right.  
       MR. WILLIAMSON:  Was that evaluated by zoning staff at all?   
       MR. BOYLE:  Yeah, if I can elaborate a little bit.  I don't mean to 
interrupt this.   
       MS. GERBER:  No, please.  
       MR. BOYLE:  This has been an interesting process from the beginning.  It's 
evolved from a discussion of do townhouses have to go through a site plan revision 
for a feature such as a deck.  Was that ever addressed by the Planning Commission 
originally?  Was that their intent?  It speaks to any site features that are 
altered.  Is a deck a site feature?  Initially, I think the Planning Director, Sue 
Cotellessa, felt that the intention was that no decks were permitted.  Then we 
discovered subsequently that many decks are there and perhaps it would be more 
reasonable to allow this through a site plan revision.  
       And once that discussion began, then we looked at what is out there in the 
field.  Where are the setbacks and what have you.  And none of the buildings seem 
to match Code and we couldn't find -- the site plan was confusing, as Elizabeth 
Perry will attest to, it seems like all of our townhouse developments it's unclear 
where they're measuring their setbacks from.  
       So we had to struggle with determining where these buildings are actually 
set at and so our applicant didn't know exactly to what distance were they going to 
be allowed to build their deck.  
       Fortunately our research turned up a variance related to the site plan that 
cleared up the position of the buildings and where they actually exist in relation 
to their property line.  
       And the matter as it stands for clarification and so she understands what 
this Board is going to be asked to do, is the Code does restrict projections into 
the rear yard and limit them to 6 feet.  The building appears to be 2 feet beyond 
the minimum setback established by a variance in 1965.  So they've got their 2 feet 
to the good plus the 6 feet allowed by Code, so they could build a deck 8 feet 
beyond the back wall of their building now, 2 feet is on their own property outside 
the setback.  The other 6 the Code allows into the setback.  And then they're 
requesting a deck that actually measures a distance that would require an 11 foot 
projection into the rear yard setback.  
       So it's been quite a process for our citizen here and some of it is staff 
struggling with what was the intent of the Planning Commission in 1965 and what 
does the site plan say, what does the survey say, and meanwhile the Code only 
allows projections into the rear yard of 6 feet.  
       So we've shepherded them through this process and they're before you now for 
we hope some clarity and resolving their projection into the rear yard setback.  
       CHAIR STOODLEY:  Thank you, Mr. Boyle.  
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       Before we proceed any further, I should have said this in the beginning.  
There are only four members available tonight, four out of five.  The problem for 
that with you is if we tie, it's a rejection.  You must have a majority.  You must 
have three of the four.  It's a go for it or not go for it.  
       You have the right to have a continuance until there is a Board of five next 
month and you continue tonight at your own risk.  
       I'm not saying it's a risk but it could be that.  So I want you to 
understand that completely and decide whether you want to go forward or not.   
       MS. GERBER:  Well, yeah, I want to go forward.  
       CHAIR STOODLEY:  Thank you, ma'am.  
       Miss Perry, will you give us your report please.   
       MS. PERRY:  As noted, this application went before the Planning Commission 
for a recommendation.  Initially a staff report issued on September 2nd from me to 
the Planning Commission which you received a copy of which became irrelevant once 
the variance for the yard at the subject property was revealed.  
       On September 8th at the public hearing, I gave an oral updated staff report 
and I updated in writing a copy of what I presented to you and I believe that was 
e-mailed today.  
       At the Planning Commission Public Hearing there was a motion made to 
recommend that the BZA approve the subject application.  There was a tie vote, 3-3, 
which under their Rules of Procedures is deemed a failure so they did not pass the 
motion in favor of the application.  
       The tie vote in the discussions, the planning commissioners noted that the 6 
feet extension provided in the Code seemed very conservative, not necessarily  
consistent with the way decks are built today.  And with what had been described by 
the Applicant as already occurring in the neighborhood, they also thought a deck 
was consistent with how the neighborhood appeared to be developing and with 
townhouse development today.  
       However because the Code did provide for a deck, albeit not the dimensions 
requested by the Applicant, half the commissioners felt there were Code provisions 
in place that would allow them the use and therefore could not support the 
application at this time.  
       Thank you.  
       CHAIR STOODLEY:  Thank you.  Any questions by any members of the Board?   
       MR. TAYLOR:  I know this is asking you to read minds and maybe you don't 
even want to answer it, but if the choices were between 8 and 11 at the time, do 
you think the vote would have been different than 3-3?  
       MS. PERRY:  No.  There actually was a little bit of discussion about what 
kind of deck could be constructed.  And one of the planning commissioners did 
interject and said they should really just look at what the application is before 
them and what the variance is asking for.  
       So that discussion did not go very far, especially because the follow-up 
questions had to do with where could the stairs go and can the stairs encroach and 
how wide can the deck be.  
       And as planning staff, that's something that we consult with the zoning 
administrator on.  And I advised the Planning Commission that I can only read them 
what the Code says and I really couldn't confirm for them at that time what the 
true dimensions of the deck could be.  So they went back to what the application 
was requesting and voted on that element.  
       Because this deck, whether it's the 8 foot option or any one that you 
approve by variance, regardless, it will have to be documented in a site plan 
amendment.  The planning commissioners did indicate they supported a deck at the 
property.  So when the site plan amendment goes through, I expect there to be 
support for it.  
       MR. CASTILLO:  Can I ask in terms of splitting the issues into deck and 
stairs, did the Planning Commission address both issues or just the deck and does 
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your updated report address just one or both?   
       MS. PERRY:  What we talked about at the Planning Commission, we looked at 
the provision of the Code that talks about uncovered stairs.  And separate from 
stairs associated with a deck, they cannot encroach any further.  In fact, they can 
encroach less than an open deck.  
       In further consultation with John Boyle, we researched and decided that 
really 6 foot is the maximum extension of a deck and its stairs.  So they cannot 
encroach any more than 6 feet with that combination.  
       MR. CASTILLO:  Thank you.  
       CHAIR STOODLEY:  Any other questions of Ms. Perry?   
       MR. WILLIAMSON:  Knowing that, if you did build a --  
       CHAIR STOODLEY:  I don't want you to address her.  
       MR. WILLIAMSON:  I'm sorry.  
       CHAIR STOODLEY:  I'll tell you why in a minute.  
       Any other questions of her?   
       MR. WILLIAMSON:  No, I don't.  
       CHAIR STOODLEY:  Mr. Boyle, do we have any comments for or against?   
       MR. BOYLE:  Yes.  You should have a -- in your packet, I'm sorry, it was e-
mailed this afternoon, a letter from one of the neighbors.  
       CHAIR STOODLEY:  Would you just read that in the record.  
       MR. WILLIAMSON:  I've got it.  
       CHAIR STOODLEY:  We all have it.  We'll put it on the record.  
       MR. BOYLE:  We received a letter dated September 15th, regarding this matter 
from Lyn J. McDermott.  
       Do you want the letter read into the record?   
       CHAIR STOODLEY:  Yes.  Please do.  
       Mr. Boyle, I think what we'll just do is enter that into the written record.  
       MR. BOYLE:  Okay.  
       CHAIR STOODLEY:  All of the members have had a chance to read it.  
       CHAIR STOODLEY:  Before we proceed further, the Chair recuses himself from 
this issue and will not vote tonight with the following rational:  17 years ago, I 
came before the Board as a townhome owner and asked for an 8 foot deck and was 
denied.  I got so angry, I came on the Board and I've been here ever since.  So I 
don't think I can judge it fairly, so I won't make the judgment.  I will let you 
plead your case and let my cohorts here decide.  
       With that, I'll turn it over to you and you can ask anybody any questions.  
       MR. WILLIAMSON:  Well, my question was you're going to continue to act as 
Chair but I guess not.  
       CHAIR STOODLEY:  No.  I'll act as Chair.  I won't vote.  
       MR. WILLIAMSON:  Okay.  So I can ask my question now?   
       CHAIR STOODLEY:  Yes.  Absolutely.  
       MR. WILLIAMSON:  So are these steps, knowing the information that was talked 
about prior to the reading of that letter was about the steps, would the steps as 
it's envisioned be within the 11 feet space?  
       MS. GERBER:  Right.  We will do the steps within the either 8 feet or 11 or 
whatever you end up granting.  
       CHAIR STOODLEY:  Okay.   
       MS. GERBER:  We will have it within that.  
       MR. WILLIAMSON:  So that would be the maximum use of that space?  
       MS. GERBER:  Right.  
       MR. WILLIAMSON:  And we would extend beyond it?  
       MS. GERBER:  Right, because we would like steps into the back yard.  
       MR. WILLIAMSON:  I see.  
       MS. GERBER:  As an access to the back yard also and also as an exit.  And as 
a way to bring large items into the house that might not fit through the staircase 
should there be.  
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       MR. WILLIAMSON:  And you mentioned in your testimony that there were other -
- you said there were other townhouses that had decks including one that had 12 
feet?  
       MS. GERBER:  Right, right.  
       CHAIR STOODLEY:  And you mentioned that as well.  Is that along the same 
road or is that in a different part of the neighborhood?  Where is that in relation 
to your townhome?  
       MS. GERBER:  I'm facing it.  I'm on North Maple, okay, so I'm facing North 
Maple.  And all these houses have the similar architecture.  They're kind of 
Spanish style and you have similar houses on Garden Court and on James Thurber.  
I'm on North Maple and I'm facing all the houses of Garden Court and every single 
one of them has a deck.  So I'm looking at a line of six decks.  And the one that's 
right in front of me is 12 feet and the same back yard.  
       Now the one, like Lyn said, the one to my right and the one to my left and 
the other one to my left don't have decks, but the one across Garden Court at the 
corner of Maple and Great Falls has a deck and all the ones on James Thurber have a 
deck so.  
       CHAIR STOODLEY:  Okay.  So I'm just trying to visualize.  Yours would be the 
second deck in a row of townhomes.  
       MS. GERBER:  Yes, yes.  Right.  If you look at that, that is true.  And if 
you look at that one, they all have it.  
       MR. WILLIAMSON:  You're looking down at that.   
       MS. GERBER:  And if you look at James Thurber, you know, a good two thirds 
of them have it, yeah.  
       MR. WILLIAMSON:  Okay.  I understand.  
       CHAIR STOODLEY:  Questions?   
       MR. WILLIAMSON:  No more questions.  
       CHAIR STOODLEY:  Any further questions?   
       MR. CASTILLO:  Just another question in terms of the dwellings with the 
decks.  Do you know if those decks were built as of right or with variances?  
       MS. GERBER:  Well, I know some of them were built when the house was built.  
I know some of them were probably added after.  I did not go into too much history.  
I suspect some of them were just built, like some people told me, why didn't you 
just build it.  But I did not go into any of that history.  
       CHAIR STOODLEY:  Mr. Boyle, can you shed some light?   
       MS. GERBER:  I just wanted to do it the right way.  
       MR. BOYLE:  The records from that period are not good and the only reason we 
were able to identify the variance is there is a handwritten note on the original 
site plan.  Once we located the information from the BZA, those records were 
excellent.  I'll credit the BZA for that time.  
       But the building officials' records really going back more than 5 years or 
so are very sketchy.  So we have really no ability to determine if any building 
permits were ever pulled for those decks and I haven't found any other variances at 
that location other than the original ones granted.  There were a number granted at 
site plan.  
       So, we weren't able to locate a history on those decks.  I suspect a lot of 
them were done without proper permits.  
       CHAIR STOODLEY:  Okay.  Any further questions?  
       Mr. Taylor?   
       MR. TAYLOR:  No.  
       CHAIR STOODLEY:  Okay.   
       MS. GERBER:  Can I add something?  One of the reasons is the kitchen and the 
dining room is at the level where I'd like the deck to be and hence the reason for 
the deck, to be able to have a cup of coffee with that.  
       CHAIR STOODLEY:  You have a deck by right.  It's the size of the deck that's 
the issue.  That's the variance.  The variance is not for the deck.  You have a 
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deck by right.  And you can extend 6 feet, in your case 8 feet, into the offset 
without any variance.  
       MS. GERBER:  So can you confirm that I have a deck by right for 8 feet.  
       CHAIR STOODLEY:  I think we already have that confirmation.  
       MR. BOYLE:  Yes.   
       MS. GERBER:  I just want a warm and fuzzy.  
       CHAIR STOODLEY:  Well, the warm and fuzzy, you have the officials here who 
say you have that right.   
       MS. GERBER:  So when I go to get the request and change the plat, it will be 
approved?  
       MS. PERRY:  I would like to add, there is an e-mail that I did send to Miss 
Gerber.  Before that was sent, I consulted with John Boyle and also Sue Cotellessa, 
the Planning Director, to make sure that we could solidify this information, 
especially given the circumstances and the previous information issued to the 
Applicant which was very unfortunate.  
       So it has been vetted by both of those staff members and one way or the 
other either of those decks will be accepted by the Planning Director as a site 
plan amendment.  
       CHAIR STOODLEY:  Okay.  Now what I'm trying to do, again I'm not voting but 
I'm trying to clarify the issue.  The issue now is with the 3 feet additional, that 
is what the variance will be.  It's not for the 8 feet.   
       MS. GERBER:  Yeah.  And I'm willing to -- I'm open to if you think 11 is too 
much.  
       CHAIR STOODLEY:  Do you want to withdraw your variance application?  Or do 
you want to vote on it?  
       MS. GERBER:  I mean, this is the 11th hour.  
       CHAIR STOODLEY:  I understand.   
       MS. GERBER:  No, I'd like -- but if you decide.  
       CHAIR STOODLEY:  We'll proceed then.   
       MS. GERBER:  And what you feel is comfortable, I'll accept it.  
       CHAIR STOODLEY:  You certainly have a right to have a decision, if that is 
what you want.   
       MS. GERBER:  Yeah.  
       MR. CASTILLO:  I guess I'll first ask a point of order.  If we were 
presented with a document where the issue is 6 versus 11 and now it's 8 versus 11, 
can we still analyze the issue of the 6 or 8 versus 11?   
       CHAIR STOODLEY:  I think you can because of the issues that are here.  
       MR. BOYLE:  The key point there is what moved was the location of the house 
and actually retreated further away from the setback.  So the question of can the 
deck project more than 6 feet in, that number has not changed so.  
       CHAIR STOODLEY:  Exactly.  In other words, the 6 feet is by right.  It turns 
out because the house is set back 2 feet, it's really 8 feet but you don't have to 
know that.  The 6 feet is by right and the question is above the 8 feet, if she 
wants to go to 11, then that's the variance.  
       Any other questions?  
       MR. CASTILLO:  Can I ask a question?   
       CHAIR STOODLEY:  Sure.  
       MR. CASTILLO:  Would you have come here with this petition if it were the 
issue of 8 versus 11 and how does the 8 versus 11 change the arguments that you put 
forth in these documents?  
       MS. GERBER:  Well, 11 is bigger than 8 and it would be nicer than 8, okay.  
       No, if in June I was told, you know, you can do 8 feet, go ahead, I would 
have --  
       CHAIR STOODLEY:  You'd be sitting on your deck.   
       MS. GERBER:  I would have given it some thought.  I would have given it some 
thought.  But I found out this week and the hearing is now and, you know, 8 feet, 
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we're a couple with two kids and it would be nice to have a little more, so you can 
have a little more room.  That's all.  
       CHAIR STOODLEY:  All right.  Thank you.  
       Do we have a motion?   
       MR. CASTILLO:  But given the issues, given what we have to do to find the 
case for hardship, can you still articulate the case here.   
       MS. GERBER:  Yeah.  
       MR. CASTILLO:  "A little more space would be nice", I don't think would make 
it.   
       MS. GERBER:  Yeah, I'll articulate all you want.  
       I'm looking at a 12 feet deck right in front of me.  I have a 12 feet deck 
of my neighbor.  And the back yard is the same size.  So, you know, she gets 12, I 
get 8?  
       I'm looking at a row of deck, every single house has a deck, you know.  I'd 
like to have an emergency exit into the back yard, yes, just because I like an 
emergency exit.  
       The day I buy a new fridge, you know, bringing it through the staircase is 
going to be impossible.  You can't buy a small fridge anymore, you know, bringing 
it through the deck is going to be much better.  And the bigger the deck, the 
better it is.  
       And I think the value of the house will also improve.  And the pleasure of 
being in a space with a bigger deck is much better and, you know, I'd like to eat 
outside.  
       CHAIR STOODLEY:  Anyone else?  Any questions?   
       Do I have a motion?  
       Gentlemen, we need to proceed here.  Motion one way or the other.  
       MS. GERBER:  We're having a deck party after, when we build it.  
       MR. WILLIAMSON:  In regard to V 1493-09 application for variance, Chapter 
38-28 (b)(5)(a) of the City Code, I would make a motion to grant the variance.  
       CHAIR STOODLEY:  Do I have a second?  
       Do I have a second?  
       No second.  
       Do I have an alternative motion?   
       MR. CASTILLO:  I would move to, in the matter of -- I would move in the 
matter of the Application V1493-9 for a variance, to Chapter 38-28 (b)(5)(a), be 
denied.  
       CHAIR STOODLEY:  Do I have a second?   
       MR. TAYLOR:  Second.  
       CHAIR STOODLEY:  Can I have a voice vote please?  Roll call, I'm sorry.  
       RECORDING SECRETARY:  Mr. Castillo.  
       MR. CASTILLO:  Yes.   
       RECORDING SECRETARY:  Mr. Williamson.   
       MR. WILLIAMSON:  No.  
       RECORDING SECRETARY:  Mr. Taylor.  
       MR. TAYLOR:  Yes.  
       CHAIR STOODLEY:  Okay.  The variance has been denied by the fact that you 
didn't get a majority of the vote.  
       MS. GERBER:  You sure you don't want to vote?  Come on, with all your 
experience, you know.  
       CHAIR STOODLEY:  I'm sure I don't want to vote.  I'm sure you don't want me 
to vote.  
       But in any event, you have your 8 foot deck.  I had a 6 foot deck so it's 
little but I don't have any small children anymore.  But I'm sorry but that's the 
way it is.  
       I want you to understand what the Board's requirements are.  In other words 
it's like a garage or a portico.  It's a convenience.  And when you bought the 
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property, you bought whatever the inconvenience was and it's very difficult to 
grant a variance.  You have to show a hardship as opposed to a convenience.   
       MS. GERBER:  Right.  
       CHAIR STOODLEY:  And that is where you fell short.  But thank you for your 
time.   
       MS. GERBER:  Okay.  Thank you.  
       CHAIR STOODLEY:  Any other business?  
       MR. BOYLE:  No.  
       CHAIR STOODLEY:  Move to adjourn please.  
       MR. CASTILLO:  Move to adjourn.  
       MR. WILLIAMSON:  Move to adjourn.  
       CHAIR STOODLEY:  All in favor.  
       (A chorus of "ayes.")  
       (The meeting was adjourned at 8:21 p.m.)  
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