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REGULAR MEETING OF THE BOARD OF ZONING APPEALS  
 City Council Chambers  

                                 300 Park Avenue  
                              Falls Church, Virginia  22046  
                            Thursday, October 15, 2009  
  
  
1.  CALL TO ORDER:   8 
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       Vice Chair Murphy called the meeting to order at 7:38 p.m.  
  
2.   ROLL CALL:  11 
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       Members Present:     Mr. Castillo  
                            Mr. Murphy  
                            Mr. Williamson             
  
       Members Absent:      Mr. Stoodley  
                            Mr. Taylor  
  
       VICE CHAIR MURPHY:  We have three present so we do have a quorum.  We have 
our agenda in front of us.  
       Do I have a motion to follow the agenda or make a change at this point?   
       MR. CASTILLO:  Mr. Chair, I would make a motion to  
reorder the agenda so that New Business is placed third on the agenda following the 
roll call.  All other items on the agenda will occur subsequently after that as it 
would here.  
       MR. WILLIAMSON:  I second that.  
       VICE CHAIR MURPHY:  All in favor?  
       (A chorus of "ayes".)  
       VICE CHAIR MURPHY:  Okay.  So we'll amend the agenda to move agenda item 7, 
New Business, to third on the agenda and move Minutes, Resolutions Old Business 
down.  
  
7.  NEW BUSINESS:   33 
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       With that we have New Business.  We have two variances tonight.  We have 
V1496-09, an application for a variance to Chapter 38-16(E)(3)(a) as recodified of 
the Code of the City of Falls Church to allow the front yard setback of 24.5 feet 
instead of 30 feet and an eastern side yard setback of 10.5 feet instead of 13 feet 
for the purpose of constructing a second story addition on the premises known as 
515 South Spring Street, lot 22, Section 3, RPC 52-602-022 of the Falls Church real 
property identification map zoned R-1A, low density residential, by Rolando 
Henriquez, property owners Juan Pablo and Maria Henriquez.  
       The second issue is V1497-09, an application for variance to Chapter 38-
28(B)(5)(d) as recodified recently of the Code of the City of Falls Church to allow 
an unenclosed porch to project 12 and a half feet into the existing front yard 
instead of 8 feet on the premises known as 515 South Spring Street, lot 22, Section 
3, RPC number 52-602-022 of the Falls Church real property identification map zoned 
R1 A.  
       We have these two issues before us tonight and they are somewhat related.  I 
would propose to the Board that we take these issues together for presentation and 
discussion purposes but that we vote on them individually.  
       Are there any problems with that from the Board?   
       MR. CASTILLO:  No.  
       MR. WILLIAMSON:  No.  
       VICE CHAIR MURPHY:  Our order of procedure on these items will be to read 
the issue, which I've done.  We'll have a staff report, applicant's presentation, 
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any public comments, and an applicant's response.  
       Before we get started, because we only have three members of the Board here 
this evening, it will require a unanimous vote to approve these variances.  It 
always requires a majority of the Board, 3 out of 5, but because there is only 
three of us here, that requires three votes to approve these variances.  
       So I would give you the option of continuing this until we have a larger 
Board or moving forward.  The choice is yours.  
       APPLICANT:  Continue it to what date?   
       MR. BOYLE:  November 12.  
       APPLICANT:  November 12.  
       VICE CHAIR MURPHY:  Unless a special meeting is called.  
       MR. BOYLE:  Correct.  
       VICE CHAIR MURPHY:  We'd have to talk to the chair on that, although I guess 
as the chair tonight, I could in theory call a special meeting during our meeting 
tonight.  
       MR. BOYLE:  The next scheduled date would be November 12th though.  
       APPLICANT:  It's going to be three people at that time also?   
       VICE CHAIR MURPHY:  It's hard to tell.  We have two that are sick this 
evening which is why they're not here.  It's hard to say.  It's been awhile since 
we've had a full Board present and our alternate, we currently have no one in the 
alternate position.  So normally we have a sixth member who can participate, if 
necessary.  
       But recently I think we've had three, four, and three, for the last three 
meetings.  
       APPLICANT:  Let's do it today.  
       VICE CHAIR MURPHY:  Okay.  Then as we move forward, couple of things.  
Anyone who's going to speak tonight, I'll need you to sign in when you come up to 
the table.  And before we get started, I'll also need to swear in any one who's 
going to speak tonight.  
       So if you do plan on speaking tonight in favor or opposed to this, if you 
can please stand and raise your right hand.  Applicant as well.  
                   (Witnesses sworn.)  
       VICE CHAIR MURPHY:  So we'll start off then with a staff report.  
       MR. BOYLE:  Mr. Chairman, this involves an addition to a residential 
property in the R-1A zoning district in the City of Falls Church.  The issue is 
that, and I think you can see on the plat that was provided in your pack, the issue 
is that the house currently sits within the setbacks that are provided by Code 
today.  Both the front yard setback and looking at the house from the street, the 
left hand side and side yard setback.  
       The proposed addition would be a second story that would occupy a portion of 
the front yard and the side yard and then in addition construction of an open 
porch, roof and posts, into the front yard.  So we have new residential space into 
a front yard and side yard and then the Code provides for only an 8 foot projection 
of an open porch into a yard which is inadequate given the location of the current 
house.  
       In addition to the issues of the application itself, for the record I want 
to point out that we became aware today of the recodification of the Code, so this 
will be the first meeting where we'll refer to the new Code section numbers.  The 
text of the Code itself has not changed but the references that we'll need moving 
forward for the record have changed.  
       Essentially Chapter 38 is now Chapter 48 and then the subsections have all 
been renumbered.  This has been advertised using the previous code numbers but the 
provisions of the Code still apply.  So we'll be insuring that there is some 
clarity as to which Code section we're referring to tonight because all those that 
follow on will wonder what Code section we're referring to if we're not accurate.  
So staff will be taking it upon themself to make sure the right references get into 
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the record.  
       The Board has before it a summary of the existing or the previous Code and 
the new Code numbers for these matters tonight.  Both the front yard, side yard, 
and then if you chose, the former 38-10(c) option, that the Board sometimes uses in 
these cases.  
       With that, I think I'll defer to the applicant's presentation and questions 
from the Board.  
       VICE CHAIR MURPHY:  I do have one question for Mr. Boyle to make sure I 
understand the plat and the proposed drawings that were provided to us.  
       It looks like the existing first floor is going to be extended back about 11 
and a half feet, is that correct?  
       APPLICANT:  Yeah.  
       MR. BOYLE:  I believe it's going straight up.  
       APPLICANT:  We're not doing anything to the side.  We're just going up.  
Except for the porch.  
       MR. BOYLE:  The porch is extending forward.  There is going to be a full 
second story addition.  
       Is there a crawl space up there now?   
       APPLICANT:  Uh-huh, a crawl space.  
       VICE CHAIR MURPHY:  The residential space addition that is being put on this 
is strictly a second story addition on the existing first story of the house?   
       MR. BOYLE:  Yes.   
       APPLICANT:  I wouldn't say addition.  There is already three bedrooms 
upstairs.  We're just making the walls straight so the rooms will be square.  
       MR. BOYLE:  Yeah.  With the addition of new, usable living space and head 
room up there, because it's already in the setback, it can't be altered without a 
variance.  
       VICE CHAIR MURPHY:  Okay.  Thank you.  We'll move on the applicant's 
presentation.  
       APPLICANT:  Well, basically what I was going to say, I put it on the letter.  
I don't know if you read it.  
       VICE CHAIR MURPHY:  Yes.  
       APPLICANT:  And I don't know if you saw the pictures.  
       VICE CHAIR MURPHY:  The pictures were included in our packet.   
       APPLICANT:  So what I was going to say is there's already 40 feet from the 
street to our house and I know the property line is a little up.  And as you can 
see there, it wouldn't be unusual construction that you can see the neighbor have 
the porch done.  And there are a number of the houses in the street that have 
porches and are even closer to the street line.  
       VICE CHAIR MURPHY:  Okay.  
       MR. BOYLE:  Regarding other structures on the street, did the Board receive 
a copy of the 1994 variance that was granted?  
       We researched what other variances had been granted on this street and it 
turns out the BZA approved a variance in April of 1994, V1180-94 (1), at 507 Spring 
Street, for very similar circumstances, to permit an interior side yard of 10 and 
two tenths instead of 15 feet and to permit an open porch to project into the front 
yard, whereas the applicant desired to add an open porch and they accepted a 
demonstrated hardship that was approved, 4 in favor and none opposed.  
       I'll say that in researching the Code related to this, and Mr. Murphy can 
speak to what he's found, it's clear that the Code changed at some point after this 
structure was constructed, after this home was built.  It was built in 1942.  It 
appears looking at the other structures in the neighborhood that the likely front 
yard setback at that time was 25 feet which it essentially complies with.  The plat 
we have shows the house not exactly at 25 feet but the neighborhood appears to be 
built at 25 feet.  
       At some point after 1942, the Code changed for 30 feet for a front yard 
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setback which essentially placed many of these homes in that neighborhood in their 
front yards.  So it's a very common situation we see in Falls Church where 
structures were built either before the City Code was adopted as we see it today or 
variances were granted, which we don't have the details for.  
       So to the extent that the applicant is saying that this exists on the 
street, I would agree with that.  We do see this in that neighborhood.  
       VICE CHAIR MURPHY:  Okay.  So the best of your knowledge, there is not a 
variance on this house or its current location.  
       MR. BOYLE:  Correct.  We couldn't locate a variance for this address.  The 
one that we did locate was a few houses up.  Staff considers this structure to be 
an existing non-conforming with the current Code.  We can assume, I think, that it 
complied with Code at the time it was constructed, either through a variance we do 
not have available or through the Code that was active at that time and then the 
Code subsequently changed after this house was constructed.  
       VICE CHAIR MURPHY:  I guess my question for the Zoning Administrator is 
which of those two positions is staff taking, that this is a lawful non-conforming 
use or that there was a variance that was granted at some point for the 
construction of this property, because it has substantial impact on how this is 
handled?   
       MR. BOYLE:  I have no record of a variance, although your research and our 
research indicates that depending on when that 1941 Code was adopted, if that Code 
was adopted after this house was constructed, then I think we agree the only way 
this house could have been built is essentially by variance.  There were no yards 
in the '34 Code, if I understand.  
       VICE CHAIR MURPHY:  Well, there were no setbacks required other than 
averaging with existing structures.  So if you look at the line of houses along 
Spring Street, they very well could have complied with the existing Code because 
they are all roughly in line with each other in that block.  
       The only requirements were that a front yard, at least in the 1934 Code, 
that a front yard did not have to be less than 20 feet or more than 50 feet.  If 
that Code was in place, this would be a lawful non-conforming use, and I provided a 
copy of the 1934 Code to the Zoning Administrator.  
       MR. BOYLE:  It's my position that this is a lawful non-conforming.  What we 
do know is that the Code at some time had a front yard of 25 feet.  The averaging 
may have been in place.  I think it was one of two.  Either the averaging was in 
place, which is what located this house, or there was a 25 foot front yard which 
may also be what they're attempting to do at that time.  It's not unusual to see 
surveys come back in the area of 25 feet and not precisely 25.  
       Either that's the case or the front yard was set at 25 feet and subsequently 
the Code changed to 30.  I don't think the Code went 25-30 and then back to 25 
again.  I think once it changed to 30, it stayed there.  
       We don't know what was in effect in 1942 and we don't have a variance.  
We're not sure when the Code changed, other than in 1944 it definitely was 25 feet.  
And then at some point after that it went to 30.  
       We do know the Code today requires a 30 foot front yard and this house is 
situated in that front yard so the assumption I'm making, the position I'm taking 
is that it was constructed lawfully by one of those two Codes and has subsequently 
become non-conforming.  So we consider this a lawful non-conforming structure.  
       VICE CHAIR MURPHY:  Thank you.  Does anyone else have any comments for the 
Zoning Administrator or the applicant?  
       If not, I will open this up to the public.  And any additional questions we 
can ask during our discussion.   
       So I'll open this up to the public.  Is there anyone here who wishes to 
speak on this matter?  If so, please come up, sign in on the form right in front 
here, and state your name and address for the record.  
       MR. FLANAGAN:  Sure.  My name is Christopher Flanagan.  I live at 517 South 
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Spring Street, which is right next door.  
       I'd just like to say I'm in favor of it.  Anything that creates value, I 
believe in.  Yes, I think it's only 5 and a half feet we're discussing, but if you 
ride down Spring Street, they take care of their home.  They're looking to create 
value in their home, create tax revenue.  I'm in favor of.  
       VICE CHAIR MURPHY:  Thank you, sir.  
       Is there anyone else who wishes to speak on this from the public?  
       Seeing none, I will close this to the public.  
       Additional questions or discussion?   
       MR. BOYLE:  We did receive one letter in favor from Carl and Charmaine Barr 
from 515 South Spring Street.  If you'd like, we can read that into the record or 
provide the Board with copies.  
       VICE CHAIR MURPHY:  I think providing a copy for the record is acceptable.  
       MR. BOYLE:  Okay.  
       MR. WILLIAMSON:  So the earliest Code we have is 1944 -- '34, excuse me, and 
the front yard setback was 25 feet at that time.  
       VICE CHAIR MURPHY:  The 1934 Code only required averaging around existing 
structures.  This Code was copied from the minutes of the Town Council on November 
12, 1934, which has the vote and the acceptance and the adoption of this zoning 
ordinance.  
       If you'll give me one second I'll give you the  
setback.  
       In a A-1 residence district, and for background there were only two 
districts in the City at this point, A 1 and B 1 for residence and business, No 
building or structure shall be erected, reconstructured, or altered nearer to the 
street line on which it faces than the minimum setback observed by any existing 
building on the same side of the street and fronting thereon within the same block, 
at the time of the passage of this ordinance.  
       So the only front setback requirements in here were averaging.  There were 
no side yard setback requirements at all and the only other applicable portion of 
this is in no case shall the setback be less than 20 feet or more than 50 feet.  
       So if this Code was in fact in effect in 1942 when the house was built, it 
was within the requirements that were presented here for the front yard setback and 
there were no setbacks for the side yards at this time so it would have been 
lawfully conforming as the Zoning Administrator has determined for us this evening.  
So the 20 feet would have been the issue in 1934.  
       We know that at some point between August 18, 1941, and February 14, 1944, a 
revised Zoning Code was adopted and that Code we have not been able to find an 
exact version of it or the exact date that it was in fact approved.  
       I scrolled through the Town Council minutes through the year 1942 and did 
not find any reference to it so I'm assuming that it was done in '43 or '44.  
       MR. BOYLE:  On the plat that the Board received, it's indicated that the 
building sets 24 feet back.  Without knowing the setbacks of the adjacent houses, 
we couldn't confirm it but that appears consistent with an averaging.  And as you 
stated, we do know for a fact that the Code subsequently became 25 feet.  So at 
least in 1944 it became an existing non-conforming structure when it was at 24 and 
the Code became 25 feet and it retains that status today with our 30 foot front 
yard setback.  
       So again, I think it's correct to view this as an existing non-conforming 
structure.  
       VICE CHAIR MURPHY:  Okay.  I'd like to take a minute just to explain to the 
applicant who's probably somewhat confused about the discussion that's going on, 
what all this means.   
       APPLICANT:  Yeah.  
       VICE CHAIR MURPHY:  There are a number of variance procedures that can be 
used.  There are other issues if there was a variance that had been provided for 
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this house.  A variance essentially rezones the property.  So if a variance had 
been granted for a smaller side yard setback or a front yard setback, it would be 
by right development because the setback would have been set at 24 feet by that 
variance and the side yard would have been set at ten feet by that variance.  
       But it sounds like there's been no evidence of a variance ever being granted 
on this house and nothing has been presented to us before.  
       So then we come down to the issues, is it a lawful non-conforming use?  When 
it was built did it meet the requirements in place at the time that it was built.  
If that's the case, we have different procedures we can use other than a straight 
variance.  
       The Charter in the City of Falls Church grants the Board of Zoning Appeals 
some additional authorities that aren't necessarily available to other Boards of 
Zoning Appeals in the State of Virginia, one of which is Section 38-10(c) of our 
old Code which is now Section 48-172(3) and that's an extension of a residential 
structure in a R-1A or R-1B district.  When an existing residential structure is 
non-conforming with respect to any current setback requirement and the provisions 
of Section 38-6(C)(3) or the appropriate Code as recodified, do not apply, the 
Board may grant a variance for structural addition which would occupy a required 
setback area based upon consideration of  peculiar circumstances, such as 
configuration of the lot interior circulation, existing utility services serving 
the structure, existing driveways, topographic features and similar existing 
conditions provided that no portion of the addition would encroach further in the 
required setback than the existing structure.  
       This is the section of Code that the BZA generally used to allow second 
story additions on existing non-conforming houses.  This is a much lower standard 
than a hardship standard as far as the second story goes.  We'd have to find or 
have you provide to us this evening some sort of peculiar circumstances  that would 
result in us allowing you to put a second story on the house.  It's a much lower 
standard than a hardship standard which is required for a regular variance under 
State Code in the normal variance procedures.  
       So the first part of this discussion has been an attempt to make sure that 
we're clear on what the status of this house is so that the proper section of Code 
can be recommended and considered by the Board of Zoning Appeals.  
       The second story addition, V149609 was presented as a request for a variance 
to 38-16(E)(3)(a), which is the yard requirements in R-1A districts, and that 
requires a hardship finding which is much more substantial than peculiar 
circumstances.  
       So I would ask the Board if the Board is comfortable considering V149609 
under the requirements of Section 38-10(c), and consider this an extension of a 
residential structure and existing non-conforming structure.  
       There are implications to this that the applicant should also be well aware 
of.  This is an extension of an existing structure.  If the structure were 
demolished, the variance would be extinguished.  It would go away.  A variance 
that's granted under 38-16(E)(3)(a) is a permanent change to the zoning of this 
property.  It essentially would permanently set the side yard setbacks at ten and a 
half feet and the front yard setback at 24 and a half feet, which would then in the 
future allow any development within that rezoned area.  
       So 38-10(c) fairly narrowly would provide, should the Board vote that way, 
would provide authority to build a second story on your existing house rather than 
providing a variance which would essentially rezone the property.  
       So that's an issue for the Board to discuss as well.  
       I do have one question for staff which is a very technical question which I 
hope staff can answer.  
       Should V19609, a variance to a 24 and a half front yard, 24 and a half foot 
front yard, should that be approved by this Board under 38-16(E)(3)(a) as 
recodified recently, would that make the second variance request moot?   
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       MR. BOYLE:  I see.  Your point is, if you reset the front yard --  
       VICE CHAIR MURPHY:  Yes, sir.  
       MR. BOYLE:  -- at that distance, does that become the front yard --  
       VICE CHAIR MURPHY:  Yes, sir.   
       MR. BOYLE:  -- for extending the porch.  
       That was my position.  In discussing it with the City Attorney, he did not 
think it reset the front yard.  But we both agreed it needed more discussion.  
       Staff has treated variances as resetting the Code on that property.  You 
know, when a new setback is established, everything flows from that.  The City 
Attorney did want to discuss that further though.  
       VICE CHAIR MURPHY:  I would note there were some changes to State Code in 
this area over the past couple of years.  If I can find the specific section in 
here.  Essentially what the Code says now is that once a variance is granted, the 
structure is considered as conforming which would --  
       MR. BOYLE:  In its entirety or just for that issue at hand?   
       VICE CHAIR MURPHY:  It's hard to say.  That would be probably for the courts 
to decide.  
       However that's an issue for this Board to discuss and decide as well.  If we 
go forward with the approval of the second story, the lower standard under 38-
10(c), then we still have to address the second issue.  
       MR. BOYLE:  All right.  For sake of clarity, for using the former 38-10(c), 
does the Board think that establishes a new front yard setback from which to 
project the porch?   
       VICE CHAIR MURPHY:  In my opinion 38-10(c) is a very limited approval to 
expand an existing non-conforming structure.  I believe this issue has come before 
the courts where a house was demolished and was forced then to adhere to the 
current zoning requirements on the lot.  
       So I would say a 38-10(c), at least as it's been applied and to the best of 
my knowledge upheld by the Virginia Supreme Court, that it's a very limited 
variance to extend a non-conforming existing structure and should that existing 
structure go away, the variance goes away with it.  
       That was the ruling in the City here within the past couple of years.  
       MR. BOYLE:  All right.  That would be consistent then.  If you approved 
under 38-10(c), then the porch is a separate issue that needs its own 
consideration.  If you approve as a variance to the yard requirements under 38-
16(E)(3), I would agree that it redraws the front yard to that point.  But again, 
as you mentioned, the threshold for that is different.  
       If it would help the Board, I'm not sure if Mr. Williamson -- I know Mr. 
Castillo have not seen a 38-10(c) application before.  If it helps, what the Board 
has traditionally done, historically done, is where a variance comes to it very 
rigidly described for a particular yard requirement of the Code and the variance is 
being sought for that yard where the structure is not planned to extend further and 
the house is already sitting in that yard, the Board then can exercise its 
authority under 38-10(c) to approve it.  
       It's not something staff would ask for in advance or staff wouldn't phrase 
an application that way in advance and an applicant wouldn't apply for a variance 
under 38-10(c).  We send items to the Board as pure variances to the yards that are 
required.  Then the Board under its authority can review it for possible inclusion 
under 38-10(c).  
       So that's what you have.  We have a variance to a side and front yard 
setback and then a porch variance for a porch projection into a front yard.  The 
Board always has as an option 38-10(c) to see if what is before you is eligible for 
that and that is the lesser threshold.  
       Historically the Board has approved that type of variance for second story 
additions.  There are many sections of town where homes were constructed as ranches 
and subsequently the Code changed, placed them in front yards, second stories are 
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desired by the families and they'll come before you for that front yard-side yard 
variance and the Board elects to consider it under the 38-10(c), which only the 
Board has the authority for.  
       The porch I think remains a separate issue depending on which direction the 
Board goes.  But if that helps, there's a little history on how the Board has 
viewed their 38-10(c) powers in the past.  
       MR. WILLIAMSON:  So that means that it would be at this Board's discretion 
as it has been in the past to include this V1497-09 as part of the 38-10(c) 
decision?   
       VICE CHAIR MURPHY:  No, it's my understanding that we could not address the 
porch under 38-10(c) because it is encroaching further into a required set back 
which is one of the requirements in 38-10(c).  When you strictly put a second story 
on the house, the footprint is staying the same and it's not encroaching further 
into any of the setbacks.  Historically the Board has also allowed extensions along 
the same plain so they have allowed extensions out the back which was my question 
earlier.  Because in fact it's not encroaching any further into the setback than 
what's already there.  
       MR. WILLIAMSON:  Okay.  
       VICE CHAIR MURPHY:  That has been since I've been on the Board which is 
since 2006, that's how these have been handled. There have been very, very few of 
them since I've been on the Board.  But there's been cases where they've come back 
before us and that was the basis, the Board had approved them originally.  
       So essentially if we go with 38-10(c), we're granting an exception or a 
variance under a different section of our Charter to allow the expansion of a non-
conforming structure.  If we grant a variance under 38-16(E)(3)(a), we are changing 
the setbacks on this property.  
       And I did find quickly the language that I was looking for.  Notwithstanding 
any other provision of law, the property upon which a property owner has been 
granted a variance shall be treated as conforming for all purposes under state law 
and local ordinance.  And that's in 15.2-2309, Section 2.  That's in the 
Authorities granted to Boards of Zoning Appeals.  But that is fairly new language 
as well.  Within the last year or two they added that language, that if a variance 
is granted of the 38-16(E)(3)(a) type, it will be treated as conforming for all 
purposes.  
       So there's different levels of authority that could be granted here and 
there are also very different levels, at least in my opinion, very different 
levels, thresholds that have to be reached to get to those two things.  
       MR. WILLIAMSON:  Right.  
       VICE CHAIR MURPHY:  Peculiar circumstances versus demonstrable hardship are 
different thresholds.  
       MR. WILLIAMSON:  Okay.  
       MR. BOYLE:  Correct.  In addition, I would remind the board that the 
language approaching confiscation has fallen out of the State Code now.  So this 
Board I think is still finding its way, what does it mean, what is a hardship if 
it's no longer defined as approaching confiscation.  
       When that was in the State Code and our Code, that was a very high hurdle to 
meet.  In talking with the City Attorney and this Board asked the City Attorney for 
his opinion, what was the intent by dropping that, his comment was that clearly it 
was to relax the threshold.  But hardship is still there and we have our language 
in our Code, so I think the bar has been lowered but I think the burden is still on 
the applicant to state why is a variance needed in this case.  
       MR. CASTILLO:  Well, if I can ask the applicant, would it be appropriate at 
this time to ask about the hardship stemming from the porch.  
       VICE CHAIR MURPHY:  Yes, if we're hearing both these together.  
       MR. CASTILLO:  Could you talk a little bit more about the -- the issue 
really being what hardship would arise from having the 8 foot porch as opposed to a 
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12 foot porch with respect to the planned addition that you have.   
       APPLICANT:  Well, the reason we're doing the remodel is the bedrooms.  There 
are three bedrooms upstairs and they have no insulation.  The house hasn't been 
remodeled since it was built in 1940, so the bedrooms upstairs are of no use for 
now because they're like cold in the wintertime and hot in the summer.  
       VICE CHAIR MURPHY:  Okay.  But say for the sake of the argument that you are 
able to do your second story addition under 38-10(c).  Now let's say that there's 
the issue of do you get the extended front porch or not.  And I think the question 
is what hardship would you experience from having an 8 foot front porch as opposed 
to a 12?  
       APPLICANT:  No, it's 7 foot.  It's not 12.  
       MR. BOYLE:  Right.  If I could explain, the Code only allows a porch to 
project 8 feet into the front yard.  Since the house is already --  
       VICE CHAIR MURPHY:  6 feet.  
       MR. BOYLE:  -- roughly 6 feet into the front yard, without the variance then 
he only has 2 feet in which to project the porch.  The house is already 6 feet into 
that yard.  If a porch can only go 8 feet in, the house is taking 6 of it.  So 
without a variance, he's left with a 2 foot wide porch.  If that helps explain it.  
       APPLICANT:  But there is an existing door porch which is 4 feet.   
       MR. BOYLE:  A stoop and stairs.  He's not asking for a 12 and a half foot 
porch.  He's asking to project his porch 12 and a half feet from today's front yard 
setback which results in actually a 7 foot porch.  
       MR. CASTILLO:  7 foot.  And I guess my question would then be, to 
oversimplify it, a two story addition with virtually no porch versus the porch that 
you're seeking, what hardship would you say you would be experiencing as a result?   
       APPLICANT:  My house would just look like a box for design purpose.  And the 
current front porch, I mean the door porch is 4 feet so I'm only asking for what?  
3 feet.  It's going to go 3 feet.  If they're doing a 7 foot porch.  
       MR. BOYLE:  I see.  The existing stoop is 4 feet, so the new porch would 
only be 3 feet beyond that.   
       APPLICANT:  3 feet.  
       VICE CHAIR MURPHY:  Are there going to be steps off the new porch as well?   
       APPLICANT:  Uh-huh.  
       VICE CHAIR MURPHY:  So it's the 8 foot porch that is shown.   
       APPLICANT:  We planning to put the steps to the driveway so it will be to 
the side.  
       VICE CHAIR MURPHY:  Would that be when you're facing the house, would that 
be to the --  
       APPLICANT:  To 517.  
       VICE CHAIR MURPHY:  I don't have the surrounding addresses.  But if you're 
facing the house, would it to be the right side when you're facing it or to the 
left side?  
       APPLICANT:  The left side I think.  You want to see a picture?  
       MR. FLANAGAN:  The right side.  
       APPLICANT:  Right side?  Yeah, the right side.  
       MR. WILLIAMSON:  So the porch would project the same number of feet into the 
yard as it currently does?  
       APPLICANT:  No, it's going to have --  
       MR. WILLIAMSON:  Including the steps?  
       APPLICANT:  It's going to add 3 feet extra, more.  
       MR. WILLIAMSON:  I'm thinking about the steps going down off the porch 
today.  
       MR. BOYLE:  Oh, I see what you're saying.   
       APPLICANT:  I didn't measure it.  
       MR. BOYLE:  That's a good point.  In the photos, does it show the location 
of the steps?   
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       APPLICANT:  Yes.  
       VICE CHAIR MURPHY:  Yes.  
       MR. BOYLE:  Mr. Williamson's point is that the proposed porch would occupy 
approximately the same area as the current stoop and steps.  
       MR. WILLIAMSON:  And so with the steps going to the side, the porch 
currently is narrower than is otherwise being requested.  
       MR. BOYLE:  That's interesting.  
       MR. WILLIAMSON:  But distance into the yard, I don't know how wide these 
steps are but it would appear to be approximately the same amount of distance into 
the yard.  
       MR. BOYLE:  It might be 38-10(c) for both.  
       VICE CHAIR MURPHY:  I don't believe so for one reason and that reason is 
these are allowable projections into a front yard.  They're not for the existing 
home.  
       I do have a question for the Zoning Administrator.  Now that we're talking 
about porches and steps, old Section 38 28 5 A addresses certain things that are 
allowed in the minimum front yard, rear, or side street yard and that's cornices, 
eaves or other architectural features, 2 feet 6 inches, uncovered stairs or fire 
escapes, 4 feet 6 inches, terrace steps, uncovered porches and landings not higher 
than the entrance floor of the house, 6 feet, bay windows, etcetera.  
       When you get down to Section D that talks about in the required front yard 
in the R-1A or R 1 B district only, in  
addition to the projection set forth in Subsection B 5 A of this Section, a deck or 
unenclosed porch may project up to 8 feet into the required front yard.  
       Do you normally interpret that as additive or do you interpret the entire 
extension into the required front yard as the 8 feet?  
       I was not here at the meeting last month.  I was in Norway on business at 
that time but I believe that issue came up with the steps.  
       MR. BOYLE:  That can be verified.  
       VICE CHAIR MURPHY:  That can be verified.  I believe that issue came up the 
steps on that deck.  
       MR. BOYLE:  It did.  Because that Paragraph D does not mention steps for 
porches in a front yard, it has been staff's policy not to include the steps in the 
8 feet.  Because the steps are specifically mentioned elsewhere in the Code, then 
we do take them into consideration.  So steps were part of that deck discussion for 
this case.  It's been our policy not to include them.  
       So the porch could occupy the 8 feet.  The steps are not part of the 
measurement.  That would not be the case in a side or a rear.  
       MR. WILLIAMSON:  So if it is a lawful non-conforming use, those steps --  
       VICE CHAIR MURPHY:  The way I read Section 38-10(c) or recodified Chapter 
48-172(3) --  
       MR. BOYLE:  And I hope all the people that are reading this in the future 
appreciate your efforts here.  
       VICE CHAIR MURPHY:  This authority granted to the Board of Zoning Appeals 
only exists for a residential structure, not these accessory additional items that 
are not considered part of the structure.  They're considered projections into the 
yard. They are as the Code is currently written, whether it's Chapter 38 or Chapter 
48, as it's currently written these types of projections are dealt with 
differently.  
       My opinion or my position on that is that our 38-10(c) authority is for 
residential structures, whereas these projections for additional projections are 
not residential structures.  So I would not feel that that's covered under 38-
10(c).  
       MR. BOYLE:  The impact of that then would be that the porch would not be 
eligible for 38-10(c).  
       VICE CHAIR MURPHY:  That would be my position.  
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       MR. CASTILLO:  And I guess that raises the question which I would throw open 
is the definition of residential structure.  I'm seeing structure is defined.  
       A structure is defined as anything constructed by an assembly of materials, 
the use of which requires a fixed location on the ground or is attached to 
something having a fixed location on the ground.  
       MR. BOYLE:  Correct.  
       VICE CHAIR MURPHY:  I would certainly agree that's a structure.  
       MR. BOYLE:  Yeah.  
       VICE CHAIR MURPHY:  But not necessarily a residential structure.  I would 
look at it more of an accessory use or accessory structure much as a garage would 
be considered even if it was attached, an accessory use or accessory structure to 
the principal use which is customarily incidental to that use.  
       The principal use of the structure on the lot is a residence.  If it were a 
garage or a shed or a deck even, I don't believe those have been considered part of 
the primary structure but would rather have been treated as accessory or 
projections or other things.  
       Is that customarily how it's been handled in the Zoning Office?   
       MR. BOYLE:  Yes.  Detached structures are considered accessory to the 
primary use.  
       I could argue both sides of this.  I'm not sure what the best application is 
having just pondered this now.  The Code does specifically talk about limiting 
projections of stairs elsewhere, so you can glean from that that that's a sensitive 
item.  However elsewhere we speak to portions of whatever is attached to the house 
becomes part of the house for setback.  If you attach a garage to the house, then 
it becomes the house for side yard-front yard-rear yard setbacks.  So would the 
porch then become part of the house?  Does that become part of the residential 
structure?  That's a mighty fine line to draw but I think it's reasonable.  There 
is no clear indication what the Code is intending.  It speaks to both.  So common 
sense may have to rule.  
       MR. WILLIAMSON:  So question for the applicant or for staff, if you were 
granted the variance for the addition, but not for the porch, how big would the 
porch then be?   
       MR. BOYLE:  It would be 2 feet.  
       VICE CHAIR MURPHY:  2 feet.   
       APPLICANT:  2 feet, yeah.   
       MR. WILLIAMSON:  2 foot porch.  Okay.  
       VICE CHAIR MURPHY:  It essentially would be an architectural detail rather 
than a porch.  
       MR. WILLIAMSON:  A functional porch for --  
       MR. CASTILLO:  It would be a hazard.  
       VICE CHAIR MURPHY:  I think that's where I was headed.   
       MR. BOYLE:  A balance beam.  
       MR. WILLIAMSON:  I'd like to see someone try to navigate a 2 foot porch.  
       MR. BOYLE:  Well, drawing on discussions from other cases that we've had 
like this and again, this is a very common situation we have, we have the structure 
as it exists.  Is it a hardship to require them to demolish the house and rebuild 
it according to current setbacks?  Is the fact that he didn't build it, he 
purchased it this way, is that a hardship?  
       The lay of the land out there is that the house does occupy the setbacks.  
There's nothing unusual about the lot itself that would satisfy the normal hardship 
test.  It doesn't have an unusual configuration.  It's slightly non-conforming for 
width.  It's non-conforming for square footage but it's a rectangle.  There's no 
utilities running through it that would impact it like you might see in true 
hardship cases.  
       But it's conceivable that the Board could consider the 38-10(c) just to be 
consistent with other Boards or in feeling that it truly meets the test of a 38-
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10(c) for the second story addition and then see that there's no hardship 
whatsoever with which to improve the porch, which would be an odd circumstance out 
there and probably set it apart from the other structures on the street.  And is 
that the intent of the Code here?  
       There are two significant issues that aren't coordinated well in the 
language of the Code.  It doesn't seem practical to allow the one without having 
the other fail without a true hardship.  So is the fact that the house is there and 
his only remedy would be to demolish it a hardship?  
       This speaks to what is the new test that this Board has since approaching 
confiscation is no longer part of the consideration.  Clearly nothing is on this 
property that would -- without giving them a variance would confiscate the land, 
but this Board I think is working through what is the new standard that we're going 
to have.  
       It would be nice if we already had 100 cases under our belts without the 
approaching confiscation to see what is clearly a worthy of a variance and what is 
clearly not.  But we're still in our first couple of variances since that Code 
change occurred, so I would suggest the Board consider what is a reasonable 
standard to apply now that approaching confiscation doesn't exist.  
       MR. WILLIAMSON:  So, Mr. Chair, are you inclined to ask the applicant how to 
proceed or do you want to hear views from the Board?   
       VICE CHAIR MURPHY:  I think this is essentially going to be an issue for the 
Board to decide.  I'm fairly comfortable with the 38-10(c) application for the 
addition of the second story.  The peculiar circumstances that exist are that the 
lot is, in fact, non-conforming in width and we've got an issue there.  It is non-
conforming with the front setback.  There are patios and sheds and driveways and 
other things on this property that would cause problems if the house had to move 
above and beyond, even if this only allowed them to build or said no to everything, 
they could build in the existing building envelope by Code leaving certain portions 
of the house non-conforming.  
       But this house and this application of 38-10(c), I'm fairly comfortable that 
the authority to extend a residential structure is fine.  I don't have a lot of 
problems with that.  
       This authority does not allow or actually is very clear that we can do this 
provided that no portion of the addition would encroach further into the required 
setback area than the existing structure.  So if the porch itself were considered 
part of the structure, then the structure itself is extending further into the 
setback and we couldn't use this for that.  
       So I'm looking at two separate actions because I think we've got two 
separate issues.  Unfortunately I think the second story under 38-10(c) has one 
threshold and I think the porch extension further into the minimum front yard has 
the variance threshold, the hardship.  
       MR. CASTILLO:  Could I just interject?  Would a porch be a structural 
addition though?  Or is it conceivable that it might not be?   
       VICE CHAIR MURPHY:  I'm not sure structural addition is the language that's 
used in the Code.  Provided that no portion of the addition would encroach further 
into.   
       MR. CASTILLO:  Well, it says, May grant a variance for a structural 
addition.  So I think it's not clear but I think that no portion of the addition -- 
if you can distinguish between the structural addition and another addition, is 
there some leeway?   
       VICE CHAIR MURPHY:  Well, I would say then that we don't have to grant the 
authority to grant this to anything other than a structural addition.  So if it's 
not a structural addition, we don't have the authority under 38-10(c) or 48-172(3).  
If it's not part of the structure, it can't be covered under this section of Code; 
if it is part of this structure, it can't be covered under this section of the Code 
because it encroaches further into the setback.  
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       So if this were coming to us as one action, I don't think this action would 
be eligible for 38-10(c).  However this is coming to us as two separate actions, 
one for the second story addition and one for the porch.  I think the 38-10(c), in 
my opinion, is it does apply to the second story addition.  I can't see any way to 
squeeze the porch into the requirements of 38-10(c), so in fact that one would be 
looking at an application for a variance to Chapter 38-28(B)(5)(d).  
       MR. BOYLE:  I'd agree except with one point considering Mr. Williamson's 
point about the existing stoop and steps.  Probably project at least as far as the 
proposed porch.  In that sense it would not project further.  
       VICE CHAIR MURPHY:  Let me ask a question then.  If we just look at the 
total encroachment into the required front yard, right now the Code requires 30 
feet for the front yard in the R-1A district.  The house is already 6 feet into 
that front yard.  The porch would be roughly 8 feet into that front yard and steps 
would be another 3 to 4 feet.  What we're talking about here is a 12 foot front 
yard.  That's far less than half of the required front yard.  
       Looked at in those terms, yes, there are permitted encroachments into that 
front yard already to a certain extent.  But the total impact if those steps come 
out, the front of the porch as is shown in the drawings, we're looking at roughly a 
12 foot front yard; is that correct, Mr. Boyle?   
       MR. BOYLE:  Yes.  
       APPLICANT:  I can move it to the side.  We can move it to the side.  Like I 
was saying, it doesn't have to.  
       MR. WILLIAMSON:  So we would apply 38-10(c) to the first of these two 
applications.  
       VICE CHAIR MURPHY:  I think we could do that, yes.   
       MR. WILLIAMSON:  Could do that.  And that would establish essentially the 
new structure.  Because what I believe is that, I simply can't imagine a 2 foot 
porch.  
       VICE CHAIR MURPHY:  I can't either.  This really comes down to, in my mind, 
has a hardship been presented for the porch.  And I have not heard anything yet 
that approaches a hardship for the porch.  
       If you look at hardship approaching confiscation which was the standard in 
the past, that essentially meant the property couldn't be used for the purposes 
it's zoned for.  So you couldn't build a house on it, period.  The case was because 
there were utilities that ran through the back right through the middle of the 
building envelope.  Or the lot was so wide and was not very deep at all so, in 
fact, the front yard setbacks overlapped the back yard setbacks.  There was no 
building envelope at all on the property.  
       So the Virginia Supreme Court in Cochran had been very strict in that 
approaching a confiscation.  Now approaching confiscation has been removed but we 
still have demonstrable hardship which is a level above peculiar circumstances.  
       I would remind the Board that under State Code as it's currently written, No 
variance shall be authorized by a Board unless it finds all of the -- well, it 
doesn't say all of them, but all of the following:  A, B and C.   
       A:  the strict application of the ordinance would produce undue hardship 
relating to the property;  
       B:  The hardship is not shared generally with other properties in the same 
zoning district and in the same vicinity, and;  
       C:  The authorization of a variance will not be a substantial detriment to 
the adjacent property and the character of the district would not be changed with 
the granting of a variance.  
       I'm fairly comfortable with Point C.  I don't believe this would be a 
detriment to the surrounding properties.  I don't think this would harm or change 
the character of the neighborhood.  It's Points A and B that I'm having trouble 
with right now.  
       I haven't heard of an undue hardship and we have heard testimony from the 
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Zoning Administrator that, in fact, this hardship is shared generally by other 
properties in the same area.  
       MR. CASTILLO:  But with respect to B, there are other properties sharing 
this hardship that have had variances to allow porches, is that correct?  My 
recollection is we'd seen something to that effect.  
       MR. BOYLE:  Yes.  The variance from 1994, V1180-94(1) at 507 Spring was to 
permit an interior side yard of 10 and 2 tenths feet instead of 15 feet and to 
permit an open front porch which projects into a minimum front yard to be 32 and 2 
tenths feet in width instead of 10 feet wide as permitted on premises known as 507 
Spring.  And that was the last portion they requested a variance on.  
       It is a very common feature there and I think the house to the left in the 
photos is shown with a porch.  How these occur, you know, by what mechanism they 
get built is sometimes a mystery but it's a fact of life out there and one thing to 
consider is, you know, how does the community want to use its land.  And the Code 
is always chasing that through revisions and amendments and what have you.  So 
that's why we have Boards.  
       MR. WILLIAMSON:  So there is an example of hardship being shared, excuse me.  
       VICE CHAIR MURPHY:  My question is actually when you read that, was that a 
variance to extend further into a required front yard or was that a variance for 
the width of the porch?  Because I heard no mention of into a required front yard 
in that variance.  
       MR. BOYLE:  To permit -- it's a variance to Section 38-28(B)(3).  
       VICE CHAIR MURPHY:  38-28(B)(3).  
       MR. BOYLE:  To permit an open front porch which projects into a minimum 
front yard to be 32 and 2 tenths feet in width instead of 10 feet wide as permitted 
on premises known as 507 South Spring.  
       VICE CHAIR MURPHY:  38-28(B)(3) which is a discussion of averaging front 
yards.  There is nothing in that section of Code that addresses porches or 
encroachments into minimum front yards.  
       MR. BOYLE:  And it is dealing with the width permitted.  
       VICE CHAIR MURPHY:  I'm not sure what that variance was relating to or what 
authority it granted frankly based on what's written there.  
       MR. BOYLE:  They go on in the whereas portion.  The applicant desired to add 
an open porch on the front of the residence extending full width of the structure 
and whereas the topographic features of the site supported the need for a full open 
porch instead of a 10 foot wide porch.  Yes.   
       VICE CHAIR MURPHY:  Now there are requirements for enclosed porches or 
porticos but that's not 10 feet either.  
       I'm not sure what that variance granted but it does not appear from what's 
been read that, in fact, it was to extend further into a required front yard.  It 
was, in fact, rather than limiting it to half the width of the house, it's the full 
width of the house.  So I wouldn't necessarily say that's the same thing.  
       MR. WILLIAMSON:  Well, I would just say that I think a two foot porch is a 
hardship.  I think that there are, as we've heard witnesses say, that it would not 
be detrimental to the character of the neighborhood.  It certainly sounds like 
there's a very similar circumstance on the street as well.  
       VICE CHAIR MURPHY:  That's why I have the problem, because the requirement 
for the granting of a variance is that it is not commonly shared by other 
properties on the street.  That it is, in fact, something different.  
       The intention of these requirements is when it's a broadly shared issue and 
generally shared by other properties in the same zoning district and the same 
vicinity, that the proper way to address this is through a change in the Zoning 
Code, not through a variance and that's why that's in there.  Because, in fact, if 
there are ways to address this, you don't want to necessarily grant individual 
after individual after individual a variance.  If it's that common an occurrence in 
the general vicinity, then the proper way to address that is through a change in 
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the zoning Code.  
       MR. WILLIAMSON:  So we have one, one that we know of.  One example.  
       VICE CHAIR MURPHY:  We have a variance that was granted for a porch that was 
wider, not one that encroached into the front yard.  
       But when we had the discussion of averaging earlier when trying to determine 
if this was a lawfully non-conforming structure, part of that determination on the 
part of the Zoning Administrator, not to put words into his mouth, was that, in 
fact, all the houses there are similarly situated.  So this exact situation is 
shared generally by other properties in the vicinity.  
       MR. BOYLE:  If it would help to continue, we could do a study on that street 
and see if it's possible that these three houses were built at roughly the same 
time and the rest of the houses on the street were built after the 30 foot front 
yard came in.  Which is not unusual in the City.  You see homes built over a span 
of 30 years and they comply with the Code that was present at the time.  
       That would be an option.  We could do a study and see how unusual the 
circumstance is on that street.  
       VICE CHAIR MURPHY:  I would ask the Board how you'd like to proceed.  I 
think we have a number of options for whoever makes a motion.  We have two separate 
items before us, V149609, to add the second story to 515 South Spring Street, that 
could be addressed by a variance for the setbacks for this property under the 
section of Code previously known as 38-16(E)(3)(a), and that would require the 
finding of demonstrable hardship; or the Board could or the motioner could suggest 
that we address this under 38-10(c) as the extension of a residential structure 
under the existing non-conforming residential structure, and that as our Code is 
written requires a finding of peculiar circumstances.  Which I think is a lower 
threshold, at least in my opinion.  
       Then we have the second issue which is what to do about 149709, which is to 
allow an unenclosed porch 12 and a half feet into an existing front yard instead of 
8 feet.  
       I guess a question that raises, if in fact the house is 6 feet in and the 
porch is 8 feet wide as it is on the drawings, that's 14 feet, not 12 and a half.  
If it's 7 feet as here, as written on the plat, that the plat does not necessarily 
agree with the drawings right now, that's still 13 feet.  
       So in any case, for the second one the Board could grant a variance for a 
porch at 12 and a half feet.  I think 13 feet would not be a substantive change, 12 
and a half feet, they might just have to make the porch a little narrower.  
       But I think the appropriate way to address that is in fact under 38-
28(B)(5)(d).  I don't think we can -- I would not support and would not vote for a 
motion to address that one under 38-10(c), because, in fact, in my opinion it's not 
the residential structure and if it is part of the residential structure, then it 
extends further into a required setback area than the existing structure and 38-
10(c) would not be applicable.  
       So it looks like we have some options on the first one, probably not as many 
options on the second one.  We can continue this in its entirety for staff to do a 
study to determine how common this situation is in the 4, 5, 600 blocks of Spring 
Street.  It's been awhile since I've been that far down Spring Street but I don't 
believe there is that much of a difference.  It's been many years since I've been 
there but most of the houses were fairly similar in their siting based on my 
recollection.  
       So, those I think are the options for the Board tonight.  And I guess at 
some point, unless there's any more questions, we'll need a motion of some sort on 
what to do.  
       MR. CASTILLO:  I guess I just go back to the applicant one more time about 
the discussion of the hardship you feel you would experience.  What we're looking 
for here in part with respect to the porch is to get a better sense of, given our 
powers and mandate, whether and how we can find that there would be a hardship 
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associated with this current state of affairs and the two foot porch versus 
something larger, of course.  
       And the other question being a two story addition without a porch versus a 
two story addition with the porch of the kind you're seeking.  Could you articulate 
how that would create a hardship for you?  That would be very helpful to us to the 
extent that you can articulate that.   
       APPLICANT:  Well, the two stories without the porch, it would just -- we 
would have to do a different design and that is going to cost me more money to get 
drawings.  And I can't think of any hardship.  Just the design.  
       MR. WILLIAMSON:  Are there people coming and going to the home that might 
have difficulty with such a small porch or no porch?  
       APPLICANT:  Yeah, because as you can see the driveway is on the other side.  
And we're planning to move the one door closer to the driveway.  And as you can see 
from the picture, the entrance to the house has to come out the street and go out 
the steps.  So we're just trying to make it easier to enter from the side.  And 
other than that, I can't think of anything.  
       MR. CASTILLO:  With your planned addition, are there any people in 
particular you're designing this for to get into and out of the house?  
       APPLICANT:  Yeah, my parents.  They're retiring.  
       MR. CASTILLO:  And they'll be living with you?  
       APPLICANT:  They'll live there.  
       MR. WILLIAMSON:  That's part of the reason for the addition.  
       APPLICANT:  Uh-huh.  
       MR. WILLIAMSON:  I don't have any further questions.  
       VICE CHAIR MURPHY:  Mr. Castillo, any additional questions?   
       MR. CASTILLO:  No.  
       
MOTION:  

VICE CHAIR MURPHY:  Do I have a motion?   

       MR. WILLIAMSON:  Well, I would make a motion to approve under Section 38-
10(c) of our Code V149609 based on this being an existing non-conforming structure 
as outlined tonight.  
       MR. CASTILLO:  With respect to 149609.  
       MR. WILLIAMSON:  Yes.  
       MR. CASTILLO:  I would second that.  
       MR. WILLIAMSON:  Yes.  149609.  
       VICE CHAIR MURPHY:  Discussion.  
       Would the motioner be opposed to adding some language addressing the 
peculiar circumstances that the Board found with the existing structures on the 
property, including patios and sheds and location of the driveway, etcetera?   
       MR. WILLIAMSON:  Motioner is very open to your suggestions.  
       VICE CHAIR MURPHY:  Okay.  
       MR. CASTILLO:  Wouldn't really be overriding peculiarity be the fact that 
the structure is situated where it is?  Given that the regulatory regime that's now 
in place wasn't there when that was sited.  I mean, they would have built this 
house differently had they known this was coming, don't you think?   
       MR. BOYLE:  It is a peculiarity.  
       What you'd be doing by including I think this suggested additional language 
is tightening the decision up to withstand scrutiny, does this meet the threshold 
of a 38-10(c).  
       MR. CASTILLO:  Yes.  
       VICE CHAIR MURPHY:  And certainly some of the peculiar circumstances that 
are allowable or justifiable are interior circulation, existing utility serving the 
structure, existing driveways and similar existing conditions.  And we did note 
that there were sheds and patios and a driveway and other things that would raise 
some issues, peculiar issues, as opposed to just the fact that it's non-conforming 
which frankly in Falls Church I don't believe is all that peculiar.  
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       MR. WILLIAMSON:  Okay.  So, Mr. Chair, I would add to my motion to reason 
being of the peculiar circumstances that exist on this property including its 
existing location, the existing location of the driveway, the poor circulation as 
described in the testimony and the utilities.   
       VICE CHAIR MURPHY:  Is that okay by the seconder?   
       MR. CASTILLO:  Topographically -- I just have one question for the 
applicant.  Your house is sited fairly on a bit of a hill, is that correct?  
       APPLICANT:  Yes, correct.  
       MR. CASTILLO:  I would say that would be also a feature to take into 
account.  
       MR. WILLIAMSON:  I will further amend my motion to include topographical 
location of the home.  
       VICE CHAIR MURPHY:  Okay.  So I have a motion and a second.  
       Any further discussion on the motion?   
       Okay.  I'll ask the secretary for a roll call vote.  
       RECORDING SECRETARY:  Mr. Murphy.  
       MR. MURPHY:  Yes.  
       RECORDING SECRETARY:  Mr. Castillo.  
       MR. CASTILLO:  Yes.  
       RECORDING SECRETARY:  Mr. Williamson.  
       MR. WILLIAMSON:  Yes.  
       VICE CHAIR MURPHY:  So the variance for the second story addition or the 
exception extension of a residential structure as allowed in 38-10(c), formally 
known as 38-10(c) now known as 48-172(3) has been granted.  
       So the Board of Zoning Appeals has granted you the authority to build the 
second story addition on the existing footprint of your house.  
       As we mentioned, this is an approval to extend the non-conforming structure.  
This is not authority to demolish the structure and rebuild in the same location.  
       As your construction is going on, should any issues arise that may raise 
questions about whether or not the existing structure is being demolished, I would 
encourage you to contact the zoning office and other officials in the City prior to 
going too far with that.  
       Just a word of warning.  This does apply to extending the existing house, 
not to demolish the house and rebuild a new one.  So that resolves the first one.  
Congratulations.  You can build your second story.  
       Now I would ask for a motion from the Board on V19709 addressing the porch.  
       And again, I believe our options in this case were to call a vote on a 
request for a variance to 38-28(B)(5)(d), to allow an unenclosed porch to project 
12 and a half feet into the existing front yard instead of 8; or possibly an option 
would be to continue this until our next scheduled meeting.  If the Board feels 
that more information is required from staff regarding the nature and how generally 
this would be shared by other properties in the same vicinity.  So I think either 
one of those are options on how we might address this one.  
       MR. CASTILLO:  May I just ask the applicant what his preference would be on 
further study versus an up or down vote at this point or are we past that?   
       VICE CHAIR MURPHY:  Feel free.  
       MR. CASTILLO:  Do you have a position, sir, on us looking into this in more 
detail versus --  
       APPLICANT:  No.  
       MR. CASTILLO:  -- going to decide this once and for all tonight?  
       APPLICANT:  When will you have a decision?  At the next Board meeting?   
       MR. CASTILLO:  November 12th, correct.  
       MR. BOYLE:  Yes.  
       APPLICANT:  Yeah, that's fine with me.  
  
MOTION:  
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       MR. CASTILLO:  Okay.  I would make a motion then that we analyze and study 
the conditions of the area to ascertain whether and to what extent there are or not 
shared hardships of this nature.  
       MR. BOYLE:  Continue.  
       MR. CASTILLO:  And continue it, yes.  
       VICE CHAIR MURPHY:  Is there a second?  
       MR. WILLIAMSON:  Yeah, I'll second that.  
       VICE CHAIR MURPHY:  Discussion.  
       No discussion.  Okay.  So I'll ask for a roll call vote on the motion to 
continue consideration of V1497-09 until our next meeting so that we can get some 
additional information from staff on the existing conditions within the 
neighborhood in general.  
       So roll call vote.  
       RECORDING SECRETARY:  Mr. Murphy.   
       MR. MURPHY:  Yes.  
       RECORDING SECRETARY:  Mr. Castillo.   
       MR. CASTILLO:  Yes.  
       RECORDING SECRETARY:  Mr. Williamson.  
       MR. WILLIAMSON:  Yes.  
       VICE CHAIR MURPHY:  Thank you very much.  So we're keeping this issue open 
essentially by continuing it to the next meeting.  
       Administratively I'd like to make sure from Mr. Boyle as a continuation this 
does not need to be readvertised.  We just continue --  
       MR. BOYLE:  That is correct.  
       VICE CHAIR MURPHY:  -- consideration of this at our next meeting.  
       MR. BOYLE:  Correct.  
       VICE CHAIR MURPHY:  Well, thank you very much for your time.  It's been a 
long night.  I don't think you planned on being here this long.  And we look 
forward to seeing you again at our meeting on November 12.  Hopefully there will be 
some additional board members present at that meeting as well.  
       Good luck with the second story addition and we look forward to working with 
you on the balance of your request.   
       APPLICANT:  Thank you for your time.  
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       July 16, 2009 Meeting Minutes  
       September 17, 2009 Meeting Minutes  
  
       VICE CHAIR MURPHY:  All right.  If we move on our agenda, the next item is 
Minutes and Resolutions.  We have two sets of minutes before us.  We have the July 
16, 2009, minutes and we have the September 17, 2009 minutes.  
       I was present and will comment on the July 16th minutes; however I was not 
present for the September 17th minutes.  So I will not vote on their approval 
because I was not here.  However for administrative purposes we have a quorum.  A 
majority of the quorum can approve minutes, etcetera.  So we'll only require two 
votes to approve the minutes of the 17th.  
  
MOTION:  
       MR. CASTILLO:  Move to approve the minutes.  
       MR. WILLIAMSON:  Second.  
       VICE CHAIR MURPHY:  As amended.  All those in favor?  
  
        (Upon voice vote, the motion passed unanimously.)  
  
       VICE CHAIR MURPHY:  All right.  We'll move onto the minutes of September 17.  
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       MR. WILLIAMSON:  Do remember receiving there were other supporting 
statements.  I notice we have the request not to approve the application in here.  
I think there were other supporting statements we received as well.  Am I 
remembering that correctly?   
       MR. CASTILLO:  In advance of the meeting we did, yes.  
       VICE CHAIR MURPHY:  And were those included with the package that you 
received in advance of the meeting?   
       MR. CASTILLO:  Yes.  
       VICE CHAIR MURPHY:  I think the general practice is not to include those in 
the minutes but to include, if there was a request to include this in the minutes 
or read it in as we had earlier, where we stated that it would be acceptable for 
Mr. Boyle to include it with the minutes, the letter that we had not seen.  
       MR. WILLIAMSON:  Okay.  
       VICE CHAIR MURPHY:  Again, I don't know.  I was not here for this one.  
       MR. WILLIAMSON:  Sitting here I can't recall if we received it as part of 
the packet or subsequent to receipt of the packet, which is why I asked.  I would 
just ask that staff check the records and add them if they were received after the 
packet was sent out.  
       VICE CHAIR MURPHY:  But you're confident those comments are included in the 
official record of the Board in the folder for that action.  
       MR. BOYLE:  Yes.  Then the question was whether to read this aloud at the 
meeting which we started to do and then I believe the intent was to simply add it 
to the minutes.  
       
MOTION:   

VICE CHAIR MURPHY:  All right.  Do I have a motion?   

       MR. CASTILLO:  Move to approve the minutes.  
       MR. WILLIAMSON:  Motion to approve the minutes from September 17th.  
       MR. CASTILLO:  Second.  
       VICE CHAIR MURPHY:  In favor?   
  
       (Upon voice vote, the motion passed unanimously.)  
  
       VICE CHAIR MURPHY:   Abstain.  So they are approved, 2 to 1.  
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       VICE CHAIR MURPHY:  Our next item of business is Number 4, Other Business.  
There is no Other Business as far as I know.  
       Mr. Boyle, is there any Other Business that you'd like to update us on?   
       MR. BOYLE:  We will make an effort to get copies of the New Code to the 
Board, just in that it's been recodified and renumbered.  
       The November meeting has two appeals on it pertaining to an occupancy permit 
at Eden Center and then we'll add this item as a continued matter for next meeting.  
So there will be a November meeting.  
       VICE CHAIR MURPHY:  To refresh my memory, what is the date of the November 
meeting?   
       MR. BOYLE:  I believe it's the 12th.  
       VICE CHAIR MURPHY:  All right.  
  
5.  OLD BUSINESS:  None  1058 

1059   
6.  PETITIONS:  None.  1060 

1061   
7.  ADJOURNMENT:   1062 

1063 
1064 

  
       MR. CASTILLO:  Move to adjourn.  
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       MR. WILLIAMSON:  Second.  
       VICE CHAIR MURPHY:  All those in favor?  
       (A chorus of "ayes").   
  
       (The meeting was adjourned at 9:16 p.m.)  
  
Respectfully Submitted,          Noted and Approved:  
  
  
  
Ann Hieber  
Recording Secretary                
  
The City of Falls Church is committed to the letter and spirit of the Americans 
with Disabilities Act.  This document will be made available in an alternate format 
upon request.  Call 703.248.5040 (TTY711).  
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